THE 


INSURANCE LAW JOURNAL 








Vou. VII. MARCH, 1878. No. 3 








DIGEST OF DECISIONS 


IN*VINSURANCE CASES, RENDERED IN THE UNITED STATES SUPREME 
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AGENT. 


§ 32. Fire.—Knowledge of.—Title—Contract.—The plaintiff, 
an illiterate woman, applied to an insurance agent for a policy of 
insurance, and at the same time informed him that the lot was 
not paid for. On paying the charges she received her policy 
from the company in the usual form, with fine print conditions 
which were not read to her, and there was no evidence that she 
could read the conditions. The policy provided that the interest 
of the insured, if other than the entire and sole ownership, etc., 
must be represented to the company, and expressed in the policy, 
or it should be void; also that the agent should be deemed to 
be the agent of the insured ; also that the policy was accepted 
in reference to its provisions, which were part of the contract and 
should be resorted to, to determine the right of the parties. Held, 
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that the company having taken her money with full knowledge 
of her title, without objection to its validity, cannot take advan- 
tage of any technical points in the policy to avoid liability. 
Allemania F. Ins. Co. vs. McClure. 
Rep’d Jour’l, p. 182. Pa. 8. C. 


ASSESSMENTS. 


§ 33. Fire.—Liatility of Policy when Urpaid.-Members of 
mutual insurance companies, who are in arrears on assessments, 
cannot recover payment for losses happening during such de- 
fault. A failure to pay an assessment when legally due sus- 
pends protection during default ; but if the defaulting member 
pays the dues in arrear, with the concurrence of the company, 
before loss, the policy revives in full vigor. The fact that the 
company was in the habit of accepting overdue assessments, and 
that notice had been given that assessments unpaid in a given 
time would have a penalty attached, will not excuse a member 
whose property was destroyed between the date of the notice and 
the day named. 

Washington Mut. F. Ins. Co. vs. Rosenberger, Light & Co. 

Rep’d Jour’l, p. 185. 


CAUSE OF LOSS. 


§ 34. Marine.—Repaiis. — Inherent Weakness. — Seaworthi- 
ness.— Evidence.—The ship was beached at an intermediate port 
for the purpose of repairing an injury received during the voy- 
age, and when the tide left she was so badly strained as to be- 
come a total wreck. The necessity of the repairs and the pro- 
priety of beaching were admitted. The policy insured against 
the usual perils of the sea, “ and all other losses and misfortunes 
which shall come to the damage of the ship.” Held, that an ac- 
cident in the course of necessary repairs is a peril ejusdem gen- 
eris of those named in the policy. 

Ellery vs. New Eng. Ins. Co., 8 Pick., 14 ; Devaux vs. J. Anson, 5 Bing. 
N. C., 519. 

Held, that if the loss results without any apparent accident. or 
damage sufficient to occasion it, the presumption is that it was 
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from inherent weakness for which the underwriter is not respon- 
sible, and the burden of proof is on the insured. | 

Paddock vs. Franklin Ins. Co., 11 Pick., 277; Paddock vs. Conn. Ins. 
Co., 104 Mass., 520. 

Held, that the fact that she was seaworthy at the inception of 
the risk, her good conduct at sea, and her apparent soundness at 
the intermediate port, was evidence from which a jury might find 
that the loss resulted from putting her on the beach, and not from 
inherent weakness. 

Paddock vs. Franklin Ins, Co., 11 Pick., 227, 232 ; Anderson vs. Morice, L. 
R., 10 C. P., 58, 609 ; Potter vs. Suffolk Ins. Co., 2 Sumn., 197. 

Held, that where evidence of seaworthiness at the inception, 
was objected to by defendant, and waived by plaintiff, the sea- 
worthiness being admitted, refusal to allow the defendant to 
cross-examine, and put in evidence on that subject matter, was 
proper. 

Swift vs. Union Mut. Mar. Ins. Co. 

Rep’d Jour’l, p. 195. Mass, 8. J. C. 


EVIDENCE. 


§35. Fire.—Letter.—Rental—Parol Testimony.—The agent, 
Worthington, had forwarded the preliminary proofs by post 
to the defendant company, and had received a letter in re- 
ply by due course of mail from the president, objecting to the 
payment. Held, that the letter was admissible as evidence with- 
out proof of the president’s signature. 

Overstone vs. Wilson, 2 Carr & Kirw., 1 ; 1 Greenleaf Ev., sec. 573a. 
Casey vs. Pett, Peake’s Add. Cases, 130; 2 Phillips Ev., p. 503, note 481, 
and p. 599 ; Tifford vs. Knox, 2 John.’s Cases, 210 ; 8 Pick., 143. 

The rental of a building at the time of its destruction is evi- 
dence bearing upon the question of loss, but its rental at the 
time of its erection, two years previous, is too remote. 

Cumberland M. P. Co. vs. Schell, 29 Penn., 31. 

Parol testimony to show that the company never insured un- 
occupied property, was inadmissible. 


Atlantic Ins. Co. vs. Manning. 
Rep’d Jour’l, p. 157. 
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GUARANTY. 


$36. Fire.—Of Individual Stockholders.—Construction—The 
N. and Scompany were consolidated. At the time of the merger 
there were judgments or pending suits for losses against both com- 
panies, and it was agreed that three stockholders of each should 
give their individual guaranty to the other company. Thereupon 
agreements were executed as follows: “We the undersigned 
agree to, and do guarantee and assume to pay, and will pay 
all the debts and liabilities now outstanding against the Com- 
pany.” The two papers were deposited with the secretary of the 
consolidated company, which subsequently reinsured, and the re- 
insuring company failed. Held, in an action by an original policy- 
holder of one of the guaranteed companies against the personal 
guara ntors,that the papers were executed as an indemnity to the 
companies and were not guaranties to the individual creditors. 

Hedges vs. Bowen. 

Rep’d Jour’l, p. 200. Int. 8. C. 


OTHER INSURANCE. 


$37. Fime.—Consent to.—Forfeiture—The policy provided 
that it should be void in case of other insurance, without the 
consent of the company written therein. Subsequently the agents 
wrote to the insured in answer to a letter: “we will of course al- 
low other concurrent insurance, and will also place you more in- 
surance at the same rate. * * ‘Trusting to hear from you at 
your earliest convenience,” etc. Held, that this was not a con- 
sent to a specific additional insurance, which authorized the in- 
sured to procure it on his own responsibility, without further noti- 
fication to the agents or the company. Held, that the policy was 
avoided by procuring such insurance. 

N. Y. Cent. Ins. Co. vs. Watson, 23 Mich., 416, and cases there cited. 

Allemania Ins. Co, vs. Hurd. 

Rep’d Jour'l, p. 169. Micu. 8. C. 


PRELIMINARY PROOFS. 


$38. Fime— Waiver.—A letter from the president, objecting 
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to payment of the loss on other grounds, is a waiver of objections 
to the insufficiency of preliminary proofs. 

Post vs, Adtna Ins. Co., 43 Barb., 357; Peoria Ins. Co. vs. Whitehill, 25 
Tll., 466. 

An allegation of compliance with the condition regarding pre- 
liminary proofs, is supported by proof that the underwriters 
waived the condition. 2 Phillips, sec. 2,122; Pim vs. Reed, 6 
Mann. & G., 1. 


Atlantic Ins. Co, vs. Manning. 


PREMIUM. . 


§39. Lire.— Waiver of Prompt Payment.—Finding of Jury. 
—When the question whether the insured was led by the acts of 
the company to defer payment of premium until notified that it 
was due, was submitted as a question of fact to the jury and 
found in the affirmative, the company is estopped from setting up 
non-payment ad diem as a forfeiture. 


Globe Mutual Life Ins. Co. vs. Johns. . 
Rep’d Jour’l, p. 156. 


REPLACEMENT. 


§ 40. Fire.—Rights of Mortgagee-——Where the insurance is 
in the name of and for the benefit of the mortgagor, and any 
benefit to be derived by the mortgagee is merely incidental, the 
company may exercise its option to rebuild. The contract of 
insurance is one of indemnity, not of speculation, and is not de- 
signed to place the mortgagee in a better position than he was 
before the fire. 

Citing Carpenter vs. Providence Ins. Co., 16 Pet., 495 ; Calahan vs. Lin- 
thicum, 43 Md., 97. 

Slamps, receiver, vs. Commercial F. Ins. Co. 

Rep'd Jour’, p. 257. 


REPRESENTATION. 


§41. Liue.— Construction of Missouri Statute as to.— War- 
ranties—The Missouri act of March 23, 1874, concerning mis- 
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representations in life policies, extends to all policies issued and 
delivered in that state after the act went into effect, and in the 
absence of any express provision in the policy to the contrary, 
the act is to be treated as if incorporated therein. Where the 
statute and provisions of the policy are in conflict, the former 
controls. The statute embraces warranties as well as represen- 
tations. 

Chance vs. Union Mut. Life Ins. Co., U. S. C. C., Mo., 1876; Lowell vs. 
Alliance Life Ins. Co., U. S. C. C., Mo., 1876, 3 Cent. L. J., 609 ; Chamber- 
lain vs. Ins. Co.,55 N. H., 249, 264; General Stats. N. H., ch. 157, p. 325; 
Emery vs. Piscataqua, etc., Ins. Co., 52 Maine, 322. Case of Farmers etc. 
Ins. Co., vs. Curry, 10 Ch. L. N., 43, dissented from. 

The remedial provisions of the statute, however, do not ex- 
tend to false answers fraudently made, with a view to mislead 
or deceive, even though the matter so represented did not contri- 
bute to the death of the insured, but only to false answers made 
in good faith. 

White vs. Conn, Mut. Life Ins. Co, 

Rep’d Jour’l, p. 101. U.8. 0. C., W. D. Mo. 


TITLE. 


§ 42. Frimre.—lLessees for a Term of Years.—Construction of 
Policy.—The lessees for a term of years, under the provisions of 
their lease removed a building thereon and erected a new one 
which was to be delivered up to the lessors at the end of the term. 
They effected insurance, describing it as “ their two story brick 
and graveled roof building, occupied by them,” “situated on 
leased land.” The policy provided that, ‘‘ the interest of the in- 
sured, whether as owner, consignee, factor, lessee or otherwise, in 
the property to be insured, shall be truly stated in the policy, 
otherwise the same shall be void ; and such interest shall also be 
set forth in the proofs of loss, with the names of the true owners 
of the property ;” and also that they should set forth under oath 
in the proofs among other things, “ what was their interest there- 
in ;’ and if there should appear any fraud or false swearing, the 
policy should be void. In the proofs of loss they stated under 
oath that the building belonged to them, and that no other per- 
son or party had any interest therein. Held, that the words 
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“his” or “ their,” as descriptive of the property, do not in the 
absence of specific inquiry, avoid the policy because the interest 
is qualified. Held, that the description of the building in the 
policy was sufficiently accurate. The provision, being for the 
benefit of the insurers, must be strictly construed. It calls for 
character of the interest and not for a detailed statement of its 
extent. 

Fletcher vs. Commonwealth Ins. Co., 18 Pick., 419; Strong vs. Manfr’s 
Ins. Co., 10 Pick., 40; Curry vs. Commonwealth Ins. Co., 10 Pick., 535 ; 
King vs. State Ins. Co., 7 Cush., 1; Hough vs. City Ins. Co., 29 Conn., 10 ; 
Clapp vs. Union Ins. Co., 7 Foster, 143 ; Swift vs. Vermont Ins. Co., 18 Vt., 
305 ; Tyler vs. Aitna Ins. Co., 12 Wend., 507; Niblo vs. North Am. Ins. 
Co., 1 Sandf., 551 ; Irving vs. Excelsior Ins. Co., 1 Bosw., 507 ; Williams 
vs. Roger Williams Ins. Co., 107 Mass., 377; Hope Ins. Co. vs. Brolaskey, 
35 Penn. St., 282. 

Held, that the statement in the proofs of loss was sufficiently 
accurate when taken with the subject matter as described in the 
policy. If not sufficiently satisfactory further information should 
have been sought. 

[A dissenting opinion by the minority of the court held that 


the statement of plaintiff's interest was not sufficient compliance 
with the requirements of the policy, citing : 

Milton vs. Colby, 5 Met., 78 ; Hutchins vs. Shaw, 6 Cush., 58 ; Howard vs. 
Fessenden, 14 Allen, 124 ; Draper vs. Charter Oak Ins. Co.,2 Allen 569 ; 
Strong vs. Manufr’s Ins. Co., 10 Pick., 40 ; Curry vs. Commonwealth Ins. 
Co., 10 Pick., 535 ; Williams vs. Roger Williams Ins. Co., supra; Hough 
vs. City Ins. Co., supra ; Hope Ins. Co. vs. Brolaskey, supra. | 


Foule et al. vs. Springfield F. & M. Ins. Co. 
Rep’d Jour’l, p. 188. Mass. 8. J. C. 


VACANT OR UNOCCUPIED. 


§43. Fime—ZIncrease of Risk. — Construction of Policy.— 
Parol Testimony.—The policy provided “ that if the insured pre- 
mises shall become vacant or unoccupied, or the risk be increased 
in any manner within the control of the assured,” etc. The 
plaintiff claims the building was occupied by a tenant, who had 
moved out, but left a portion of his furniture in the premises, 
and that he had moved out without the knowledge of the plain- 
tiff, therefore the risk was increased, if at all, without his consent. 
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Held, that the clause was ambiguous, and must be construed 
most strongly against the company. 

North American Ins. Co. vs. Zaener, 63 Ill., 465 ; Ins. Co. vs. Slaughter. 
12 Wall., 404; Merrick vs. Germania Fire Ins. Co., 54 Penn., 277 ; Hoff- 
man vs. Autna Ins. Co., 82 N. Y., 413, and cases there cited. 

Held, that the question was one of construction on the face of 
the policy, and parol testimony to show that the company never 
insured unoccupied property, was properly rejected. 

2 Phillips on Ins., sec. 2119. 


Held, that recitals in the policy are prima facie evidence of 
title. 


Nicholls vs. Fayette Ins. Co., 1 Allen, 63 ; Fowler vs. U.S. Ins. Co., 23 
Barb., 143. 


Allantic Ins. Co. vs. Manning. 





REPORT OF DECISIONS 


RENDERED IN INSURANCE CASES, IN THE UNITED STATES 
SUPREME AND CIRCUIT COURTS, AND IN THE 
STATE SUPREME COURTS. 


From certified transcripts in our possession. 


SUPREME COURT OF MICHIGAN. 


June Term, 1877. 


ALLEMANIA FIRE INS. CO. 
vs. 
.CAROLINE E. HURD. 


The policy provided that it should be void in case of other insurance without the 
consent of the company written therein. Subsequently the agents wrote to the 
insured in answer to a letter : ‘‘ We will of course allow other concurrent in- 
surance, and will also place you more insurance at the same rate. * * Trust- 
ing to hear from you at your earliest convenience,”’ etc. 


Held, that this was not a consent to specific additional insurance, which author- 
ized the insured to procure it without further notification to the agents or the 
company. 

Held, that such insurance having been procured, it avoided the policy. 

Judgment reversed. 


Plaintiff in error, December 15, 1874, issued a policy of insurance 
to Walsh & Engle. The property insured was destroyed by fire 
August 2, 1875. On the following day Walsh & Engle assigned to 
Albert Chandler their interest under said policy, and he, on the 23rd 
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day of November, 1875, assigned his interest therein to defendant in 
error, who brought suit thereon and recovered a judgment. 

This policy contained among other things a clause rendering it 
void in case any other insurance had been or should be made on 
the property insured, or any part thereof, without the consent of the 
company written thereon. After the issuing of this policy and before 
the fire, the insured procured additional insurance. It is not 
claimed that plaintiff in error ever consented thereto, either orally or 
in writing, or had any notice of such additional insurance, except as 
appeared from a letter written by the agents of the plaintiff in error 
to the insured in reply to one received by them, and which was as 
follows : 


Allemania Fire Insurance Company of Pittsburgh. Agency at Jack- 
son, March 31, 1875. Messrs. Walsh & Engle, Union City, Mich. : 
Gentlemen : Your favor of the 30th inst. at handand noted. We will 
of course allow other concurrent insurance with the Allemania 
policy, and will also place you more insurance at same rate that we 
charged you before, and do it in Al company, or companies. Our 
Mr. Bussy is at present in the western part of the State on special 
work. Trusting to hear from you at your earliest convenience, we 
remain yours truly, Owen Grover Jr. & Co.” 


This letter clearly did not amount to a consent to any specific addi- 
tional insurance. True it expressed a willingness to permit additional 
insurance, and offered to place additional insurance upon the same 
property at rates similar to those charged before. No such insur- 
ance was however herein consented to, the agents inviting and of 
course expecting to hear farther from the insured upon the subject. 
The insured were in no way obligated to procure additional insurance, 
and although they had undoubtedly expresed a desire or intention to 
procure additional insurance, yet they might have changed their 
minds, and the agents not having heard from them afterward, either 
in asking for insurance or notifying them that additional insurance 
had been obtained, might well have concluded that the insured had 
abandoned all intention of procuring farther insurance upon the 
property. The correspondence between the parties would not take 
the place of the consent required by the terms of the policy, and the 
policy of insurance issued by the plaintiff in error became absolutely 
void at once upon the obtaining of the additional insurance without 
consent. New York Central Ins. Co. vs. Watson, 23 Mich., 86, and 
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cases there cited. Under this view we do not consider it necessary 
to consider the other questions raised. The judgment must be re- 
versed with costs, and a new trial ordered. 

Signed : Isaac Marston, T. M. Cootry, B. F. Graves, J. V. CAMPBELL. 


COURT OF APPEALS OF MARYLAND. 


Apri Term, 1877. 


KATE P. DUNGAN, Apm’x of Exizaneru W. 
Donaan, 
vs. 


MUTUAL BENEFIT LIFE INS. CO. or New- 
ARK, N. J. 


The policy was on the life of D., in favor of his wife, and provided that it should be 
forfeited if the premium was not paid when due. After several payments, D. 
being unable to pay a premium, the money was advanced by the agent W., 
who took an assignment of the policy absolute in form, for which he gave a re- 
ceipt setting forth that the assignment was security for the prompt payment at 
maturity of the note of D. and wife, in which event it should be void, other- 
wise to continue for the sole use of W. The note was not paid, and W., after 
paying three annual premiums, surrendered the policy to the company and re- 
ceived its reserve value. 

Held, that the assignment and receipt constituted a mortgage, and the right of re- 
demption was not defeated by the failure to pay the note. 

Held, that policies of insurance are proper subjects of mortgage, and upon due no- 
tice to redeem may be sold and the title vest absolutely in the vendee without 
resorting to a bill of foreclosure. 

Held, that the assignment did not relieve the insured from the obligation of pay- 
ing the premiums, nor impose such an obligation on the assignee, nor did vol- 
untary payment by the assignee destroy the right of redemption. 

Held, that upon any theory of the nature of the contract it was forfeited by a fail- 
ure to pay or tender the premiums when due, 

After the surrender and before the next premium became due, a representative of 
the insured called on the company and opposed the course of the agent and 
notified the company that he was ready to pay the premium, but was told the 
policy had been surrendered. But it appears that he did not actually have the 
money with him, and no further tender was made. 

Held, that a mere offer to pay, without actual tender or ability to at once lay down 
the sum, is not a legal tender. 
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Held, that an action against the company for the redemption and collection of the 
policy as if in force cannot be sustained, but the agent having surrendered the 
policy without notice to the insured, who was misled by his misrepresentations, 
and the company having taken the policy with notice of the adverse claim, and 
having acted in the interest of the agent, the plaintiff is entitled in equity to 
the reserve value of the policy at the time of its surrender, less the amount due 
to W. on account of the note and premiums advanced. 


Held, that the statute of limitations and lapse of time are no bar to the recovery 
here, where it appears that due diligence under all the circumstances was exer- 
cised. 


Decree reversed. 


Atvey, J. 

We have had this controversy before us on a former occasion. It 
was then in the form of an action of trover for the alleged conversion 
of the policy of insurance. 38 Md., 242. That action resulted adverse- 
ly to the plaintiff; and immediately upon the decision of that case 
the present bill was filed. 

In the former case, this court decided that the assignment of the 
policy by Dungan and wife to Webb was not a pledge, and that con- 
sequently they had not, at the time of the alleged conversion and 
suit brought, the interest and title of bailors, so as to enable them to 
maintain an action of trover for the conversion of the policy. We ex- 
pressly refrained, however, from intimating any opinion as to the 
rights and liabilities of the parties in a different form of action or pro- 
ceeding. 

The policy of insurance on the life of Francis D. Dungan was is- 
sued by the defendants on the 17th of June, 1861, to and for the 
benefit of Mrs. Elizabeth W. Dungan, the wife of the said Francis D., 
for the sum of $5,000, and which policy contains an express agree- 
ment on the part of the defendants, that, in consideration of the rep- 
resentations made in the application, and of the sum of $245 to them 
paid by the assured, and of the like sum to be annually paid on the 
particular day mentioned, during the continuance of the policy, they 
would well and truly pay, or cause to be paid, “the said sum insured 
to the said Elizabeth W. Dungan, or assigns, within ninety days after 
due notice and proof of the death of the said Francis D. Dungan.” 
It was also expressly stipulated that in the event of non-payment of 
any premium on the day named for its payment, the policy, with all 
previous payments thereon, and also all interest in profits, should be 
forfeited to the company. 

This policy appears to have been issued upon the cancellation of 
a policy issued by the defendants in 1852, on the life of Francis D 
Dungan, for the benefit of a former wife for $5,000, and which policy 
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was kept alive by the regular payment of premiums until it was can- 
celed, and the policy of the 17th of June, 1861, substituted in its 
stead. At the time of issuing this latter policy William P. Webb was the 
agent of the defendant in Baltimore, and through whom the policy 
was obtained. For the purpose of paying the cash part of the pre- 
mium due on the 17th of June, 1862, Webb, the agent, loaned 
Dungan and wife the money, and took their note at four months, for 
$220.25. The cash part of the preminm was then paid, and a note 
given for the residue ; and this was the last premium that was ever 
paid by either Dungan or his wife. Webb, at the time of taking the 
note for the money loaned, took an assignment of the policy, under 
the hands and seals of Dungan and his wife, and which assignment is 
as follows : 

“For value received, we do hereby assign, transfer and set over 
unto Wm. P. Webb, his heirs or assigns, the above-named policy of 
insurance, and all sum or sums of money, interest, benefit and advan- 
tage whatsoever, now due or hereafter to arise, or to be had or made 
by virtue thereof, to have and to hold unto the said Wm. P. Webb, 
his heirs or assigns.” 

At the time of the making of this assignment Webb executed the 
following receipt and defeasance : 

“Received of Mrs. E. W. Dungan and Mr. F. D. Dungan, an as- 
signment of policy No. 9,238, in the Mutual Benefit Life Insurance 
Company of New York, life of F. D. Dungan, as security for the 
prompt payment at maturity of their note, at four months from date, 
amounting to two hundred and twenty 25-100 dollars ; said assign- 
ment to be null and void upon the payment of said note at its ma- 
turity, otherwise to continue for the sole use of W. P. Webb.” 

These papers all bear date the 17th of June, 1862. 

The note given to Webb was not paid at maturity, and indeed has 
never been paid, and consequently the policy was not redeemed ; and 
Webb, as assignee, paid the premiums as they fell due in 1863, 1864 
and 1865; and on the 28th of November, 1865, he surrendered the 
policy to the company, for which he received its reserve value, amount- 
ing at that time to $1,248.57. Mrs. Dungan, the assured, died in August 
1868, and Mr. Dungan, upon whose life the policy was taken, died in 
April 1870. Mrs. Dungan died intestate, and letters of administration 
upon her estate were not obtained by the plaintiff until December 
1871. 

The present application proceeds upon the theory that the assign- 
ment and receipt or defeasance before recited, when taken together, 
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constitute a mortgage to secure the payment of the note for $220.25 
and that there has been no such foreclosure as to preclude the plain- 
tiff the right to redeem the policy, and, under the peculiar cireum- 
stances of the case, to recover the amount of the insurance as if the 
policy subsisted in full force at the death of Francis D. Dungan ; and 
accordingly the plaintiff not only seeks to redeem the policy, but to 
recover the amount thereof, less the amount of unpaid premiums and 
interest due the company, and the amount of the note with interest 
due Webb, together with the premiums paid by him while he held 
the policy as assignee. This claim of the plaintiff is controverted by 
the defendants in all the aspects in which it has been presented ; and 
there has been considerable evidence adduced to show the circum- 
stances of the transaction, and the manner in which the parties con- 
cerned dealt with each other in regard to the policy after it was as- 
signed to Webb. ‘This evidence is, in some material particulars, con- 
flicting ; but it gives rise to questions of the want of good faith and 
fair dealing on the part of Webb and the defendants, in respect to 
the right of the assured to redeem the policy while held by Webb, 
and before its surrender to the company. 

We have held in the former case, that the assignment and the re- 
ceipt or defeasance are to be taken together as the evidence of the 
contract between the parties, and the character of that contract is to 
be determined from the manifest intention of the parties thus evi- 
denced. Any agreement in the assignment, or in the separate instru- 
ment, showing that the parties intended the assignment to operate as 
a security for the repayment of money, is all that is necessary to 
make it a mortgage, and such an agreement is plainly apparent on 
the face of the defeasance before recited, and when it is once ascer- 
tained that the assignment is to be considered and treated as a 
mortgage, then all the consequences appertaining in equity to a 
mortgage must be strictly observed, and the right of redemption is 
regarded as an inseparable incident, (Jaques vs. Weeks, 7 Wall., 
261,) and, as a general proposition, an agreement at the time of 
the loan, to purchase or take the estate at a given price, in case of 
default, is not permitted to interfere with the right of redemption ; 
the court, looking at the contract, which is but a security for the debt, 
treats the time mentioned for redemption as only a formal part of 
the instrument, and thus makes the general intention override the 
words of the particular stipulation. Hipnell vs. Knight, 1 Y. & Coll. 
Ex. Cas., 415, 416. Indeed, it may be stated as a rule never to be 
transgressed, that a mortgagor cannot, by any contract entered into 
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with the mortgagee at the time of the mortgage, give up his right of 
redemption, or fetter it in any manner by confining it to a particular 
time, or to a particular description of persons. This propogition is 
abundantly supported by decided cases, which are collected in the 
notes to the leading case of Howard vs. Harris, 3 Eq. L. Cas., 605, 
606, and 625-6-7. It is clear, therefore, that notwithstanding the ex- 
press terms of the defeasance, that in default of payment of the note 
at maturity, the policy was to continue for the sole use of the mort- 
gagee, the right of redemption was not thereby defeated after the day 
of payment. 

Policies of insurance on life, as well as stocks and personal annui- 
ties, are not only assignable, but proper subjects of mortgage, and if 
accompanied by an actual transfer, the mortgagee may, after default 
and due notice to the mortgagor to redeem, proceed to sell, without 
the trouble and delay of bringing a bill to foreclose ; and in such case 
the title, if the sale be bona fide made, will vest absolutely in the ven- 
dee. Dyson vs. Morris, 1 Hare, 413, 425 ; Tucker vs. Wilson, 1 P. 
Wmus., 261 ; Hart vs. Ten Eyck, 2 John. Ch. Dec., 100 ; 2 Sto. Eq. 
Jur., sec. 1031. 

But in case of a mortgage or assignment of a policy of life insur- 
ance as collateral security for a debt, with right of redemption, the as- 
sured is not relieved from the obligation to pay the premiums in or- 
der to keep the policy alive, according to the requirements of the 
contract of insurance, unless it be by some arrangement between the 
company and the mortgagee, nor is the mortgagee bound, in the 
absence of some agreement with the mortgagor to that effect, to keep 
the policy alive and subsisting by the payment of the premiums as 
they may accrue due, He may be prompted by his interest to keep 
the security alive, and in an available condition ; but if he pays the 
premiums while he is the holder of the policy, he pays them on the 
faith of the policy as a security for reimbursement ; but such pay- 
ment in no way changes the nature of the security itself—that is to 
say, such payment in no manner destroys the right of redemption. 

Here the right of redemption is insisted upon, and it is not pre- 
tended that the assured was by any arrangement or agreement re- 
leived from the payment of the premiums as required by the terms 
of the policy. Webb did not assume to pay the premiums while hold- 
ing the policy as mere collateral security. He accepted the assign- 
ment simply as security for the payment of the note, which matured 
at four months from its date, and within the time which the policy 
would subsist by reason of the last premium paid. Upon what prin- 
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ciple, then, can the present claim be maintained—the assured her- 
self having failed to pay the premiums after the 17th of June, 1862, 
and there being no premiums paid by any one after the 17th of June, 
1865. ° 

There seems to be a want of harmony in the authorities as to the 
real and true nature of the contract of insurance, such as that con- 
tained in the policy before us. By some it is maintained, and with 
great show of reason, that the insured, upon the payment of the first 
premium, effects an insurance upon the particular life only for one 
year, or until the next premium day, and purchases a right to con- 
tinue that insurance from year to year during the life insured, at the 
same rate, leaving it optional with the assured whether to renew or 
continue the policy or not, and thus making the payment of the pre- 
miums a condition precedent to any subsequent liability on the part 
of the insurers. This view of the subject is strongly maintained by 
the Supreme Court of Connecticut, in the recent case of Worthington 
vs. Charter Oak Life Ins. Co., 41 Conn., 372 ; while on the other hand, 
a majority of the Supreme Court of the United States have held, in 
the case of New York Life Ins. Co. vs. Statham, not yet reported, 
that the contract is an entire contract of assurance for life, subject to 
discontinuance and forfeiture for non-payment of any of the 
stipulated premiums, and thus the payment of the premiums is made 
a condition subsequent. But according to either view of the subject, 
it is certainly true that exactness and promptitude of payment are all 
important to the success of the business of life insurance companies. 
Without promptness in the payment of premiums all the calculations 
of the company are liable to be deranged and disappointed. This 
would work detriment and loss not only to the company but to its 
policy-holders generally ; and nothing would more certainly destroy 
all confidence in the company than an understanding that parties 
dealing with it were not required to observe with strictness the terms 
of their contracts. Such strict observance is essential to the very 
nature of the busines, and it is the general understanding that time 
is of the essence of the contract. 

From this view of the requirements of the contract, it is clear that 
in order to maintain the position of the plaintiff in this case, it is 
necessary to show by satisfactory evidence that the assured, while it 
is admitted she did not pay the premiums, did that which was equiva- 
lent to actual payment ; that is tosay, that she tendered payment of 
them as they became due. But in this we think the plaintiff has 
failed. 
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The evidence of the tender of the premium due the 17th of June, 
1863, is not in all respects satisfactory ; and it is explicitly denied by 
Webb, the agent. But, conceding the tender to have been then made 
to Webb, the defendant’s agent, as contended by the plaintiff, it be- 
comes immaterial in the present aspect of the case, inasmuch as 
Webb, as assignee, did in fact pay the premium, and continued to 
pay it for the years 1864 and 1865, and thus kept the policy alive, 
subject to the right of redemption upon payment of the mortgage 
debt, and the premiums advanced for the preservation of the security. 
It is not pretended that there was any tender of the mortgage debt to 
Webb at that time, or at any subsequent time. Indeed, the witness 
admits that he did not know at the time that the policy had been 
assigned to Webb, or that he had any claim to hold it. So if the 
premium then due had been recovered from the witness it would 
only have relieved Webb from the necessity of advancing the pre- 
mium, and not in any manner restored the policy to the control of 
the assured. 

After young Dungan’s interview with Webb in June, 1863, there 
were no further steps taken on the part of the assured in reference 
to the policy until September 1865, when, distrusting the representa- 
tions of Webb as to what had been done with the policy, inquiry was 
made in regard to the matter at the home office of the defendants. 
At that time the policy was still alive and subsisting, and would so 
continue until June 17, 1866, and the assured was so informed by 
the officers of the defendants. The correspondence that ensued, and 
before the policy was surrendered by Webb, between the attorneys 
of the assured and the president of the insurance company, had re- 
ference to the claim and demand of Webb, the defendants at the 
time having no interest in the policy other than mere insurers. Mr. 
Grover, the president, by his letter of the 6th of November, 1865, in- 
formed Mrs. Dungan’s attorney of the claim of Webb, and the terms 
upon which he, Webb, was willing to retransfer the policy. The 
president did not in that letter profess to be acting in the interest of 
the company, but only as he was authorized to speak for Webb as 
the holder of the policy. It was not until December 12, 1865, that 
the president of the company communicated the fact that the policy 
had been surrendered by Webb ; the surrender having been made on 
the 28th of November, 1865. In all this correspondence and negotia- 
tion there was no tender or offer to pay either the amount claimed 
by Webb, which was excessive, or the amount actually and fairly due 
on account of the note, and money advanced for premiums, and it 





178 Report of Decisions. [ Varch, 


was not until May, 1866, that young Dungan, according to his testi- 
mony, went to the office of the defendants in Newark, and there saw 
the vice-president of the company, and told him that he, the witness, 
had come prepared to pay the amount the company had named to 
the attorneys, and to which the vice-president replied that the policy 
had been surrendered and was ended. This statement of the wit- 
ness is contradicted in the testimony of Miller, the vice-president ; 
but conceding it to be true, the witness admits that he had not the 
money with him, but he states that he had made arrangements for it, 
and would have got it in New York and then sent it on from Balti- 
more. What the arrangements were, with what degree of certainty 
he expected to receive the money, and how and at what time it was 
to be sent from Baltimore, the witness has not informed us. Now it 
is hardly necessary to cite authorities to show that this transaction 
did not amount to a tender. In 2 Greenleaf Ev., sec. 603, it is laid 
down as the settled law, supported many authorities, that “the pro- 
duction of the money is dispensed with, if the party is ready and 
willing to pay the sum and is about to produce it, but is prevented 
by the creditor's declaring that he will not receive it. But his bare 
refusal to receive the sum proposed, and demanding more, is not 
alone sufficient to excuse an actual tender. The money or other 
thing must be actually at hand, and ready to be produced immediately 
if it should be accepted ; as for example, if it be in the next room, 
or up stairs ; for if it be a mile off, or can be borrowed and produced 
in five minutes, or being a bank check it be not yet actually drawn, 
it is not sufficient.” And in the recent case of Tally vs. Freedman’s 
Saving & Trust Co., in the Supreme Court of the United States, (not 
yet reported,) where the question was fully considered as to what 
constitutes sufficient tender, in a case of a voucher pledged as collate- 
ral security, and which had been transferred by the pledgee, it was 
held, that a simple offer by the pledgor, unattended with any tender 
of the amount due, was insufficient ; that an offer to pay is not the 
equivalent for an actual tender. 

In this case, after the occasion just mentioned, there was no other 
attempt to make tender either of premiums or the amount due Webb. 
And as the punctual payment of the premium was an essential con- 
dition to the life of the policy, and the question whether the policy 
should be kept in force or allowed to lapse being entirely at the op- 
tion of the assured, or her assignee, there is no principle upon which 
the claim to redeem and enforce the policy, as if in force at the time 
of the life insured, can be sustained. The company could not be made 
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to bear the risk without consideration. Want vs. Blunt, 12 East, 
183 ; Simpson vs. Accidental Death Ins. Co., 2 C. B. (N.S.,) 257 ; Prit- 
chard vs. Merchants and Tradesmen’s Mut. Life Ins. Society, 3 C. B. 
(N. S.,) 662. 

But notwithstanding we decide that the present bill cannot be sus- 
tained for the redemption and collection of the policy, as if in force, 
we think that, under the facts and circumstances of this case, there is 
an equity to which the plaintiffis entitled. 

Webb, holding the policy as mortgagee, held it subject to the right 
of redemption, provided the right was exercised within a reasonable 
time. He could only sell the policy after giving due notice to the as- 
sured to redeem, and while we think it was perfectly competent for 
him to surrender the policy to the company, either for its reserve or 
equitable value, as an advantageous mode of sale and foreclosure, yet 
it was necessary that notice should have been given to redeem before 
the surrender took place ; and the party purchasing, or the company 
accepting the surrender, without such notice would only acquire the 
interest of the mortgagee, and hold subject to the right of redemption 
as the mortgagee held before the sale or surrender. 

Now, there is no pretense that any notice was given to redeem be- 
fore the surrender of the policy. On the contrary, Webb seems to 
have proceeded as if he were the absolute owner, and in utter disre- 
gard of the right of redemption. Moreover, his misrepresentations 
made first to young Dungan in June 1863, and again to Lipscomb, 
the attorney, in September 1865, were well calculated to mislead and 
deceive the parties. Webb, it is true, denies making the representa- 
tions sworn to by the two witnesses named ; but they so distinctly cor- 
roborate each other in regard to the statements made by Webb, as to 
what had been done with the policy, that we cannot do otherwise than 
accept their evidence as reliable. He stated to these witnesses em- 
phatically that the policy had been surrendered and was dead ; that 
it was out of his control and no longer available ; and that the only 
way the matter could be fixed was to have a re-examination of Fran- 
cis D. Dungan for a new policy—a thing known to all parties to be 
then impracticable, owing to the declining and feeble state of Mr. 
Dungan’s health. These statements by Webb in regard to the policy 
were without foundation in fact, for at the time they were made the 
policy had not been surrendered, but was then in his control, and in 
full force. 

It is contended for the defendants that they should in no manner 
be affected by Webb's misstatements in regard to the policy before its 
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surrender. But we do not assent to this. Whatever Webb may have 
done that would create a right or an equity in respect to the policy as 
against himself, will, under the circumstances of this case, affect the 
defendants, who claim to hold under him, and by virtue of his supposed 
right to surrender the policy. But the defendants took the policy 
with express notice of the adverse claim of the assured. They knew 
that the matter was in dispute between Webb and the assured ; and 
it would appear that it was with a view of aiding and assisting Webb 
in his contention that the surrender was effected. Webb states in his 
testimony that he surrendered the policy in obedience to the desire of 
the company, and the president of the company admits that he made 
suggestions to Webb as to the impropriety or impracticability of 
continuing the policy for his own benefit, that may have determined 
him, Webb, to surrender it ; and in his letter of the 27th of November, 
1865, the president offered Webb strong inducements to that course. 

In view of these facts, we are compelled to say that there is an ap- 
parent want of good faith in the matter. The utmost candor and 
good faith were required, not less on the part of the company, its of- 
ficers and agents, than the assured ; and not only in the inception of 
the contract, but in all subsequent dealings in respect to it. The pol- 
icy is exceedingly questionable that gives sanction to any such deal- 
ing as that here disclosed between the insurance company and its 
agent. At any rate, in such case, all the intendments should be made 
against the company, and in favor of the assured, who may have been 
prejudiced by the conduct of the agent sanctioned and adopted by 
the company, as in the present instance. 

Upon the whole, we think it but just to declare that the right of re- 
demption continued to exist at the time of the surrender of the poli- 
cy, and that the surrender should be regarded as having been made 
on the joint account of Webb and the assured, according to their re- 
spective interests ; that is to say, on account of Webb to the extent 
of the interest secured by the assignment of the policy, including pre- 
miums paid ; and on account of Mrs. Dungan, the assured, for the 
residue of the reserve value which the defendants agreed to allow 
Webb. . 

The defenses relied on by the defendants, of the bar of the statute of 
limitations, and lapse of time, we think should not prevail. The stat- 
ute of limitations as a positive bar has no application to a case like 
this ; and as to the lapse of time, the circumstances of the case afford 
full explanation of that. In a case of this nature, under ordinary cir- 
cumstances such length of time as has been allowed to elapse in this 
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case, before bill filed, would show such laches as to preclude relief. 
The principle of the case of Lockwood vs. Ewer, 2 Atk., 303, and 
many other subsequent cases, would apply and be controlling. But 
each case depends more or less upon its own special circumstances, and 
here Mrs. Dungan was a feme covert from the date of the policy to 
the time of her death in 1868, and Mr. Dungan, her husband, was for 
several years immediately preceding his death, in 1870, utterly unable 
to attend to business by reason of his mental condition. There has 
been, however, no acquiescence in the claim of either Webb or the de- 
fendants in respect to the policy ; for in 1866 an action of trover was 
brought by Duncan and wife against the defendants for the alleged 
tortious conversion of the policy, and that action was not finally de- 
termined until 1873. And though that action was misconceived, yet 
it was notice to the defendants of the adverse claim of the assured, 
and there is nothing in the case to show that the defendants have 
been in any manner prejudiced by the delay. 

We shall reverse the decree appealed from and remand the cause, 
that an account may be taken, if necessary, upon the principle that 
the defendants are to be charged with the reserve value of the policy 
at the time of its surrender, that is to say $1,248.51, and be credited - 
with the amount due Webb at the time of the surrender on account 


of the note and premiums advanced, with interest to that date, and 
the balance, with interest, to be decreed to the plaintiff with costs. 
Decree reversed and cause remanded. 
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SUPREME COURT OF PENNSYLVANIA. 


Error to Common Pleas No. 1 of Allegheny County. 


ALLEMANIA FIRE INS. CO. 
vs. 


ELLEN McCLURE.* 


The plaintiff below, an illiterate woman, applied to an insurance agent for a policy 
of insurance, and at the same time informed him that.the lot was not paid for. 
On paying the charges she received her policy from the company in the usual 
form, with fine print conditions which were not read to her, and there was no 
evidence that she could read the conditions. Subsequently the house burned 
down, and the company resisted payment on the ground that she had not com- 
plied with the conditions in the policy. The court below heard the case on its 
merits and the jury gave her a verdict for the insurance. After-acquired testi- 
mony was procured and a new trial asked for, but was refused. 


Held, that the company having taken her money with full know!edge of her title, 
without objection to its validity, cannot take advantage of any technical points 
in the policy to avoid liability. 


This suit was brought to recover on a policy of insurance issued by 
the defendant to the plaintiff, dated April 20th, 1876, to insure a two 
story frame building, 20 by 30 feet, occupied by the assured as a 
dwelling-house, situate on a lot 34 and 35 in plan of lots laid out by 
the Sharpsburgh and Etna Savings Bank, O’Hara township, Allegheny 
Co. Pa., for the sum of $400—policy to expire on April 20th, 1877. 

In the night of the first of September, 1876, the property was 
burned down, and the defendant having refused to pay for the loss, 
suit was brought for the entire amount insured. 

In the policy of insurance were contained various covenants, among 
which were some of the following purport : 

One, that the policy should be void in case the property insured 
“ should become vacant or unoccupied without notice to and consent 





* From the Pittsburgh Legal Journal. Decision filed November 12, 1877. 
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of the company, in writing, indorsed on the policy,—or if the interest 
of the assured in the property, whether as owner, trustee, consignee, 
factor, agent, mortgagee, lessee or otherwise, be not truly stated in the 
policy.” 

Another as follows : “ Of Ownership.—And it is also a condition 
of this insurance, that if the interest of the assured in the property be 
any other than the entire, unconditional, free, unincumbered purchase 
and sole ownership of the property for the use and benefit of the as- 
sured, or if the insured holds the property under contract of purchase, 
or if the assured has entered into a written contract to sell, or if the 
building insured stands on leased ground, it must be so represented 
to the company, and so expressed in the written part of the policy, 
otherwise the policy shall be void. 

Also another: “ Of Brokers and Agents.—It is a part of this con- 
tract that any person, other than the assured, who may have pro- 
cured this insurance to be taken by this company, shall be deemed to 
be the agent of the assured named in this policy, and not of this 
company under any circumstances whatever, or in any transaction re- 
lating to this insurance.” 

And another as follows: “ And it is hereby mutually understood 
and agreed, by and between this company and the assured, that this 
policy is made and accepted in reference to the foregoing terms and 
conditions, which are hereby declared to be a part of this contract, 
and are to be used and resorted to in order to determine the rights 
and obligations of the parties hereto, in all cases not herein otherwise 
specially provided for in writing.” 

On the trial of the case, the plaintiff put in evidence the policy, 
proved the total loss by the fire on the first of September, 1876, (be- 
fore daylight,) and rested. 

The defendant, after reading to the jury the above extracts from the 
policy, relating to the vacation of the property without notice, and to 
ownership, proved that the plaintiff had never had any legal title to ~ 
the land on which the buildings insured were erected, but that she 
had agreed to purchase the same from a Mrs. Margaret Whited ; that 
this agreement was a verbal one, she having paid a portion of the pur- 
chase money ; Mrs. Whited was not herself the legal owner of the 
property, but held under an agreement with the Sharpsburgh and 
Etna Savings Bank, by whom the title was to be made whenever the 
purchase money should be paid. 

Defendant also proved that a few days before the fire the plaintiff 
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moved out of the house, taking her furniture away, and that accord- 
ingly, on the night of the fire, the house was vacant. 

Also, that according to the understanding of the plaintiff, the time 
had arrived for her to make the final payment on the lot ; and that 
she (the plaintiff,) had repeatedly expressed her determination to vari- 
ous of her friends and cronies to burn down the house so that 
Whited should not get it. Also, that she had, a good while before 
the fire, tried to sell the house for considerably less than the amount 
of the insurance. On rebuttal, the plaintiff proved by her own cor- 
roborated testimony, that at the time of the fire she had gone to some 
house at Irwin's station, to nurse a sick person. She denied under 
oath that she had vacated or abandoned the house, but stated that her 
occupation was nursing the sick, which often took her away from 
home for days or weeks at a time. Being about to state what conver- 
sation she had with the person who had effected the insurance, defend- 
ant’s counsel objected ; but the objection being overruled, she stated 
that while effecting her insurance she had informed the person who 
took her application of the nature of her occupation, and of the fact 
that she was often many days away from home; and also, that she 
had told him that she held no title for the lot on which the house 
was erected. 

The jury brought in a verdict for the plaintiff for four hundred and 
fourteen dollars. 

Defendant having, with leave of court, moved for a new trial, filed 
several affidavits setting forth important after-discovered testimony, to 
contradict the statements made by the plaintiff, but a new trial was 
refused, and judgment entered on the verdict. 


J. Lupewic Korruen, for Piaintiff in Error. 
Rosert Artuurs, for Defendant in Error. 


Per Curiam. 

This case is peculiar. The plaintiff below was an illiterate woman 
who applied to person acting as the agent of the insurance company, 
and who was so pointed out to her. She stated fully and fairly the 
nature of her title ; paid him the insurance money, and in pursuance in 
due time received a policy, without notice of any objection by the com- 
pany, which received the application and issued the policy. When 
the policy was delivered, it was not read to her, nor was any notice 
given to her of its provisions as to the agency, the nature of the title, 
or any other of these fine print provisions, on which it is now sought 
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to impale her case. The contract was, in fact, made and consummated 
by her upon the delivery of the policy, in total ignorance of the points 
in it. The money was taken and kept by the company without objec- 
tion to her title, and the policy delivered as upon a valid contract. 
The facts were fairly submitted to the jury, who have found them, 
and consequently, that the plaintiff was misled by the conduct of the 
company. We cannot say that there was any error in the trial. 
Judgment affirmed. 


SUPREME COURT OF PENNSYLVANIA. 


Error to Commom Pleas of Lebanon County. 


WASHINGTON MUT. FIRE INS. CO. 
vs, 
ROSENBERGER, LIGHT & CO.* 


Members of mutual insurance companies, who are in arrears on assessments, can- 
not recover payment for losses happening during such default. 

A failure to pay an assessment when legally due suspends protection during de- 
fault ; but if the defaulting member pays the dues in arrear, with the concur- 
rence of the company, before loss, the policy revives in full vigor. 


The fact that the company was in the habit of accepting overdue assessments, and 
that notice had been given that assessments unpaid in a given time would have 
a penalty attached, will not excuse a member whose property was destroyed 
between the date of the notice and the day named. 


STeRRETT, J. 

In consideration of the policy of insurance issued to the plaintiffs 
below, they promised to pay within sixty days after notice or de- 
mand, such assessments as might be required to pay losses by fire 
and expenses. 

In April, 1871, an assessment known as No. 5 was duly made, and 
notice thereof given to them, but they neglected to pay it. The 
property covered by the policy was destroyed on the 27th of Janu- 
ary, 1872, and two days thereafter an offer was made to pay the as- 
sessment, which was declined by the company, on the ground that it 





* From the Pittsburgh Legal Journal. Decision rendered Oct. 1, 1877. 
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had not been paid within the required time, and in consequence 
thereof the policf was not in force when the property was destroyed. 
The jury was instructed that the plaintiffs could not recover unless 
the failure tv perform their part of the contract was excused by the 
action of the company. In concluding his charge, the learned judge 
said : ‘‘The only question is whether or not there was a mi-leading 
of the plaintiffs by the. conduct and actions of the defendant compa- 
ny, as evidenced by their resolutions, their notices, and by their gen- 
eral practices, as proved by their minutes and the evidence of the 
secretary. If you find that the plaintiffs were misled to their injury 
it excuses them, and they would be entitled to recover. Otherwise, 
the verdict should be for the defendant.” 

Several of the numerous assignments of error relate to the admis- 
sion of testimony, introduced for the purpose of showing that the in- 
sured were excused in the non-payment of the assessment, and others 
relate to the insufficiency or legal effect of the evidence ; and it is 
claimed that there was error in refusing to instruct the jury that there 
was no sufficient evidence to excuse the non-payment. It is unneces- 
sary to consider the assignments in detail. If the evidence was in- 
sufficient, the jury should have been so instructed, inaccordance with 
the points to that effect submitted by the counsel for the company. 

The consideration for insurance was that the defendants in error 
would pay, within the time stipulated, their share of the losses sus- 
tained by their follow members. The mutuality of the contract re- 
quired them to perform their part before they could demand perform- 
ance by the company. While they were in default in the payment of 
their assessment, they had no standing to demand payment of their 
own loss. 

This principle lies at the very bottom of the relation existing be- 
tween such associations and their individual members. By the ex- 
press terms of the contract, the company had the right to cancel the 
policy, and thus terminate the contract relation upon giving notice 
to the insured ; but it was not claimed that this was done. Without 
any action on the part of the company, however, the neglect to pay 
the asscssment had the effect of suspending the protection of the 
policy until the default was removed. Upon payment of the assess- 
ment, the policy would have revived in its full vigor, but it was never 
paid cr even tendered until after the fire, and as delinquent policy- 
holders, they had no right to maintain the action without showing 
that the default was either waived or executed by the company. 
There is no evidence of waiver, nor do we think there is any evidence 
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to excuse the default. There was considerable testimony showing 
that great indulgence was extended to delinquent members, and that 
the company was accustomed to receive assessments long after they 
were due ; but this is entirely consistent with the fact that, while the 
default continued, the protection of the policy was suspended. It is 
claimed that the action of the company, in issuing notices and inform- 
ing members that a penalty would be exacted if assessments were not 
paid by acertain time, was calculated to mislead and induce them to 
believe that, by submitting to the penalty, they might pay when it 
suited their convenience, and in the meantime their policies would 
continue in full force. This is a mistaken view of the subject. 
Whether the company had authority to impose penalties or not, the 
notices could furnish no excuse for non-payment. They contained no 
intimution of any change or modification of the contract. 

On the contrary, they were calculated to remind members of the 
necessity of payment, and warn delinquents of their default. The re- 
solution of January, 1872, appointing a collector and directing notice 
to be given that the policies of all who neglected to pay would be can- 
celed after the 15th of February following, etc., could not possibly 
mislead any one. Assessment No. 5 was then long past due, and as 
a consequence of the default, the protection of the policy was then 
suspended. The resolution was designed to give notice that un- 
less the default was removed by the date mentioned the policy would 
be canceled. Instead of extending indulgence, this was urging pay- 
ment. But the resolution never went into effect, and inasmuch as the 
insured had n» notice of it, they could not be prejudiced even if it had 
been calculated to mislead. Ifthere had been any testimony to show 
that the company had ever recognized its liability, or paid losses that 
occurred while the assessments were overdue, and the protection of 
the policy suspended in consequence thereof, there might be some 
reason for claiming that such action on the part of the company was 
calculated to mislead members who were cognizant of the fact ; but 
nothing of the kind was shown. While it was evident that the com- 
pany was indulgent, it is equally clear that the company endeavored 
to collect overdue assessments in a manner that was not calculated to 
waive any of their rights or mislead any of the members to their injury. 

We see nothing in the testimony to excuse the default of the de- 
fendants in error in not paying the assessment according to the terms 
of their contract, or to justify the court in submitting the question to 
the jury. 

Judgment reversed, and a venire facias de novo awarded. 
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SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


GEORGE E. FOWLE er at. 
v8. 


SPRINGFIELD FIRE AND MARINE INS. CO.* 


The lessees of land for a term of years, under the provisions of their lease removed 
a building thereon and erected a new one, which was to be delivered up to the 
lessor at the end of the term. They effected insurance on the building, de- 
crib:ng it as ‘their two story brick and graveled roof building, occupied by 
them,” ‘‘ situate on leased land.”’ The policy provided ‘that the interest of 
the assured, whether as owner, consignee, factor, lessee or otherwise, in the 
property to be insured, shall be truly stated in the policy, otherwise the same 
shall be void.” In the proofs of loss, required by the policy to be given under 
oath, they stated that the building belonged to them, and that no one else had 
any interest therein. 


Held, that the interest of the lessees was sufficiently described ; and that the pro- 
vision as to proofs of loss was sufficiently complied with. Cont and DEVENS, 
JJ., dissenting. 


Contract upon a policy of insurance, by which the defendant in- 
sured the plaintiffs in the sum of $2,500, “on their two story brick and 
graveled roof building, occupied by them for a carpet store, situate 
on leased land in rear of No. 166 Washington Street, Boston, Mass.,” 
from January 10, 1871, to August 23, 1873. The policy contained the 
following provisions : 

“The interest of the assured, whether as owner, consignee, factor, 
lessee or otherwise, in the property to be insured, shall be truly stated 
in the policy, otherwise the same shall be void; and such interest 
shall also be set forth in the proofs of loss, with the names of the true 
owners of the property. 

“ All persons insured by this company, and sustaining loss or dam- 
age by fire, are forthwith to give notice thereof to the company ; and, 





* Decision rendered March 7, 1877. Reported in 122 Mass. R. 
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as soon after as possible, to deliver in a particular account of such loss 
or damage, signed with their own hands, and verified by their oath 
or affirmation ; they shall also declare on oath, whether any and what 
other insurance has been made on the same property ; what was the 
whole value of the subject insured ; what was their interest therein ; 
in what general manner (as to trade, manufactory, merchandise, or 
otherwise,) the building insured or containing the subject insured, 
and the several parts thereof, were occupied at the time of the loss, 
and who were the occupants of suck building ; and when and how 
the fire originated, so far as they know or believe ; and also, if re- 
quired, shall produce their books of account and other proper vouch- 
ers, and until such proofs are furnished the loss shall not be deemed 
payable ; also, if there appear any fraud or false swearing, the insured 
shall forfeit all claim under this policy.” 

The case was submitted to the Superior Court, and, after judgment 
for the defendant, to this court, on appeal, on an agreed statement of 
facts in substance as follows : 

The building alleged by the plaintiffs to have been covered by the 
policy was damaged to a greater amount than the sum named in the 
policy, by the great fire of November 9, 1872. It stood on land 
owned by one Callender, and was leased, with other land lying be- 
tween it and Washington Street, to one Herman, for the term of ten 
years and six months from September 1, 1862; the indenture of 
lease providing that the lessee might remove the existing buildings 
on the site afterward occupied by the building alleged to have been 
covered by the policy, and build others in their stead ; and the lessee 
covenanting that such future erections and buildings should be kept 
insured for the benefit of the lessor, and should be delivered up to 
him at the end of the term. The indenture contained a clause per- 
mitting the lessee to underlet, and was dated May 10, 1859, and ac- 
knowledged May 14, 1859, and duly recorded. 

Herman, by indenture of May 24, 1862, underlet to the plaintiffs, 
for the term of ten years and eight months from July 1, 1862, the 
land on which the building in question was erected, being the premi- 
ses in rear of the store know as numbers 166 and 168 Washington 
Street ; the lessees covenanting, among other things, to quit and de- 
liver up the premises, with all future erections and additions thereon, 
to the lessor or his attorney, peaceably and quietly at the end of the 
term, in good order, fire and other unavoidable casualties excepted. 

The plaintiffs removed the buildings standing at the date of the 
original lease, and erected the building in question. The building 
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was of brick, with stone foundations and underpinning, and with a 
cellar under it. No insurance on the building was effected by any 
of the lessees for the benefit of or payable to Callender. 

In the proofs of loss, the plaintiffs stated under oath that the build- 
ing belonged to them, and that no other person or party had any 
interest therein. 

If on the foregoing facts the plaintiffs were entitled to recover, 
judgment was to be rendered for them accordingly ; otherwise, for 
the defendant. 

This case was argued in March, 1875, and reargued in November, 
1876. 


B. F. Tuomas, for the Plaintiffs. 
A. L. Souter, for the Defendant. 


Enpicort, J. 


The plaintiffs were sub-lessees of the land on which the building in- 
sured stood, and their lease, which was for ten years and eight months, 
expired on March 1, 1873. During the term, and before obtaining 
this policy, they had removed a building standing on the premises, 
and on its site had erected the present building. This they had a right 
to do under their lease, which also provided that at its expiration 
they should quit and deliver up the premises, with such buildings 
and additions as they had erected thereon. No question is made by 
the plaintiffs, that the building thus erected and insured by this 
policy, attached to the land, became part of the real estate, and would 
pass to the owner of the soil at the end of the term. The policy was 
issued January 10, 1871, more than two years before the expiration of 
the lease, and the loss occurred within the term. 

The policy contains the provision that “the interest of the assured, 
whether as owner, consignee, factor, lessee or otherwise, in the pro- 
perty to be insured, shall be truly stated in the policy ; otherwise the 
same shall be void.” The insurance, as stated in the policy, is on 
“their two story brick and graveled roof building, occupied by them 
as a carpet store, situate on leased land in rear of 106 Washing- 
ton Street, Boston.” The defendant contends that the description 
does not truly state the interest of the asssured in the property, and 
the policy is therefore void. 

The plaintiffs had an insurable interest in this building. They had 
erected it at their own expense, and used and occupied it, in their 
business, as a carpet store. They might wish to rebuild it, or to in- 
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demnify themselves for their expenditure, in the event of its loss by 
fire. In either case, it was proper for them to procure insurance, and 
they might lawfully do so to the extent of the value of the building. 
It is clear that they would derive benefit from its continuing to exist, 
and would be injured by its destruction. 

Having this insurable interest, in the absence of inquiry by the de- 
fendant, or of any provision in the policy calling for a statement of 
the nature of their interest, the description in the policy would have 
been sufficient. The words “their two story brick and graveled roof 
building” do not necessarily import an absolute legal title in the 
building itself. The words “his” or “their” used in a policy, as de- 
scriptive of the property of the assured, do not render the policy 
void, if the insured has an insurable interest, although the interest 
may be qualified or defeasible, or even an equitable interest. Fletcher 
vs. Commonwealth Ins. Co., 18 Pick., 419. Strong vs. Manufactur- 
ers’ Ins. Co., 10 Pick., 40 ; Curry vs. Commonwealth Ins. Co., 10 Pick., 
535 ; King vs. State Ins. Co., 7 Cush., 1 ; Hough vs. City Ins. Co., 29 
Conn., 10 ; Clapp vs. Union Ins. Co., 7 Foster, 143 ; Swift vs. Ver- 
mont Ins. Co.,18 Vt., 305 ; Tyler vs. Adtna Ins. Co., 12 Wend., 507. 
See Niblo vs. North American Ins. Co., 1 Sandf., 551 ; Irving vs. Ex- 
celsior Ins. Co., 1 Bosw., 507. The words may therefore be properly 
applied to property in which the insured have a valuable interest, 
which is in their possession and control, the right to which they may 
protect and enforce at law, and by the destruction of which they may 
sustain a serious loss. 

As the description of the building as “their” building was not in 
itself such an inaccurate description as to avoid a policy containing no 
provision that the interest of the assured shall be truly stated, the 
question arises whether the further statement that the building is 
“situate on leased land” is a sufficient compliance with the provision 
of this policy that requires a true statement of the interest of the 
assured in the property, “ whether as owner, consignee, factor, lessee 
or otherwise.” This clause, being in the body of the policy, and in- 
serted for the benefit of the insurers, as against them, is to be con- 
strued strictly. It calls for the character of the interest, and not for 
the extent of the interest to be stated in detail. When the policy 
states to which of the classes named in the provision the interest of 
the assured belongs, it is sufficient, and if the insurer desires further 
details, he should make further inquiry. Williams vs. Roger Wil- 
liams Ins. Co., 107 Mass., 377. In that case the liability of a mort- 
gagee, as indorser on the mortgage note, to an assignee of the mort- 
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gage, was held to give the mortgagee an insurable interest ; and that 
the statement in the policy, that he was a mortgagee, was a sufficient 
compliance with the provision of the policy requiring a true state- 
ment of his interest, although he had assigned the mortgage, and 
might not be called upon to pay his note. In Hope Ins. Co. vs. Bro- 
laskey, 35 Penn. St., 282, the policy contained a similar clause. The 
buildings insured stood upon leased land, and the insured had a right 
to remove them at the end of the term. They were described in the 
policy as his buildings, and no reference was made to the fact that 
he was lessee only of the land. It was held that, the insured being 
the absolute owner of the buildings, he could insure them as such, 
and was not bound to disclose the extent of his interest in the land. 

In the opinion of a majority of the court, therefore, the descrip- 
tion of the building as a building belonging to the plaintiffs, was, on 
the facts disclosed, sufficiently accurate, in the absence of an express 
stipulation in the policy ; and it did not become inaccurate because, 
in compliance with the stipulation of the policy, the nature of their 
interest in the building is in substance described to be that of lessees, 
as distinguished from that of owners, by the statement that it is situ- 
ate on leased land. Having the right to insure it as their building, 
the statement that it is on leased land implies that whatever interest 
the insured have in the building is subject to the terms of a lease, 
the particulars of which are not called for by the policy, or made the 
subject of specific inquiry. To holdotherwise would be to decide that 
the words of the description are equivalent to a warranty on the part of 
the plaintiffs that they had the right to remove the building at the end 
of the term. Even if it may be said that the right to remove is to be 
implied from the language used, it is also to be implied from the de- 
scription of the building that it was permanently attached to the land, 
and so built and situated that it was incapable of removal. 

The statement of the plaintiffs, in their proofs of loss, as to their in- 
terest in the property, must be taken in connection with the subject 
matter of the insurance, as described in the policy. Even if not strict- 
ly accurate, it does not avoid the policy, for the policy contains no 
provision to that effect. It merely requires that the interest of the as- 
sured shall be set forth in the proofs of loss, with the names of the 
true owners. This is directory merely, and, if not complied with to 
the satisfaction of the defendant, further information should have 
been called for. “If there appear any fraud or false swearing, the 
assured shall forfeit all claim under the policy.” But that is not 
imputed to the plaintiffs upon this agreed statement. 
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The result is, that upon the facts stated the plaintiffs are entitled to 
judgment. 


Corr, J. 

It is expressly required in the body of the policy, under which the 
plaintiffs claim, that “the interest of the assured, whether as owner, 
consignee, factor, lessee or otherwise, in the property insured, shall be 
truly stated in the policy, otherwise the same shall be void.” This 
makes a true statement in the policy, in this respect, essential to its 
validity. The question is, not whether the plaintiffs had an insurable 
interest in the property, but whether that interest is correctly stated. 

The building insured was of brick, with stone foundations and cel- 
lar underneath, standing upon Callender’s land, of which the plaintiffs 
were sub-lessees. Without express agreement with the owner of the 
land such a building, as soon as erected by the lessees, would become 
a part of the realty by operation of law. There was no such agree- 
ment in this case ; on the contrary, the original lease from Callender 
to Herman, who underlet to the plaintiffs, contained a provision that 
the lessee might remove the buildings then standing on the site of 
the building in question and build others in their stead, with a cove- 
nant that such future erections should be kept insured for the benefit 
of the lessor, and should be delivered up to him at the end of the term. 
Milton vs. Colby, 5 Met., 78 ; Hutchins vs. Shaw, 6 Cush., 58 ; How- 
ard vs. Fessenden, 14 Allen, 124. The plaintiffs themselves were un- 
der no obligation to rebuild in case of fire, or to insure for the benefit 
either of Callender, the original lessor, or of Herman, who leased to 
them. Their contract was with Herman. If he was bound to effect 
such insurance, his failure to do so may render him liable to Callender, 
but does not affect the relations of the plaintiffs to the property. They 
only covenanted in their lease from him to quit and deliver up the 
premises to him, with all future erections, at the end of the term, in 
good order, fire and other unavoidable casualties excepted. 

The plaintiffs’ policy provides for insurance on “ their two story 
brick and graveled roof building, occupied by them for a carpet store, 
situate on leased land.” This does not correctly state the plaintiffs’ 
interest. It necessarily implies that they were absolute owners of the 
building by agreement with the owner of the land on which it stands. 
or that they bore such relation to it by contract, that the whole loss 
of it by fire would fall on them as owners of the whole equitable in- 
terest in it ; it does not convey the idea that they only have a lease- 
hold interest in it of only a short duration. The difference is material 
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and ir:portant. If the building had been the property of the plaintiffs, 
which they could remove or sell to the landowner at the end of the 
lease, or if they were bound to insure or rebuild for the benefit of 
another, the fact would bear directly upon the risk. Instead of this, 
the plaintiffs had only a leasehold interest in both land and building. 
The parties have a right to stipulate that the precise nature of the in- 
terest insured shall be stated in the policy, and the clause relied on in 
the terms used plainly discloses that the distinction between an inter- 
est as owner and as lessee is regarded as material. This case is to be 
distinguished from those where the policy makes no call for an exact 
statement of the title or interest of the insured, and where it is held 
that a general statement of ownership, when there is no intentional 
concealment or fraud, is enough, though the title may be conditional, 
or less than a fee simple, or subject to incumbrance, or only an 
equitable title. Draper vs. Charter Oak Ins. Co., 2 Allen, 569 ; Strong 
vs. Manufacturers’ Ins. Co., 10 Pick., 40 ; Curry vs. Commonwealth 
Ins. Co., 10 Pick., 535 ; Williams vs. Roger Williams Ins. Co., 107 
Mass., 377 ; Hough vs. City Ins. Co., 29 Conn., 10. 

The legal title to the property may not always determine the inter- 
est sufficiently to support the policy which the assured has in it ; but 
if he is described as owner, under a condition which requires that in- 
terest to be truly stated in the policy, he must at least have such an 
equitable interest that the whole loss would fall on him if the pro- 
perty is destroyed. 

The case of Williams vs. Roger Williams Ins. Co. is, in my opinion, 
not in conflict with this result. The property was there charged with 
a trust, in the hands of the assignee of the note and mortgage, in fa- 
vor of a firm who were liable as indorsers of the note. Their equita- 
ble interest in the estate was precisely coextensive with the interest of 
the assignee ofthe mortgage. They obtained insurance for the pro- 
tection of that interest only, but were described in the policy as mort- 
gagees. They recovered on the policy, and it was declared by the 
court that the provision in question “ does not call for a distinction 
between legal and equitable title, but only for a true statement of the 
nature of the insurable interest ; and that interest was the same, 
whether the title of the assured was legal or equitable.” 

In the case at bar, the interest of the plaintiffs is described by a 
-word which, of all others, expresses ownership in the building, as 
distinct from a leasehold interest, while the case finds that they had 
neither legal nor equitable title as owners of the building. The lan- 
guage used implies that, as to the plaintift’s interest in the building and 
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the land on which it stands, there is the difference of owner and 
lessee. 

In Hope Ins. Co. vs. Brolaskey, 35 Penn. St., 282, the buildings in- 
sured were described truly as the plaintiffs buildings ; the insured 
had a right to remove them at the end of the term ; and it was held 
that the insured was not bound to disclose that they were not on 
leased land, because the building was insured, not the land. 

Iam obliged to differ from the majority of the court in the result 
reached, but am authorized to say that Mr. Justice Devens concurs in 
this dissent. 

Judgment for the plaintiffs. 


, SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


Ocroser Term, 1876, 


WILLIAM C. N. SWIFT 
vs. 


UNION MUT. MAR. INS. CO. 


The ship was beached at an intermediate port for the purpose of repairing an in- 
jury received during the voyage, and when the tide left she was so badly strained 
as to become a total wreck. ‘Ihe necessity of the repairs and the propriety of 
the beaching were admitted. The policy insured against the usual perils of 
the sea, ‘‘and all other losses and misfortunes which shall come to the damage 
of the ship.” 

Held, that an accident in the course of necessary [repairs, is a peril of the same 
kind as those named in the policy. 

Held, that if the loss results without any apparent accident or damage sufficient to 
occasion it, the presumption is that it was from inherent weakness for which 
the, underwriter is not liable, and the burden of proof in such case is on the in- 
sured. 

Held, that the fact that she was seaworthy at the inception of the risk, her good 
conduct at sea, and her apparent soundness when examined at the intermedi- 
ate port, was evidence from which the jury might find that the loss resulted 
from putting her on the beach and not from inherent weakness. 

Held, that'where evidence of seaworthiness was objected to by defendant and 
waived by plaintiff, the seaworthiness being admitted, refusal to allow the de- 
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fendant to cross examine and put in evidence on that subject matter was pro- 
per. 


Verdict sustained. 


Enpicort, J. 

The principal question to be decided is whether, upon the evidence 
reported, the jury would be justified in finding a-verdict for the plain- 
tiff on the ground that there was a total loss of the ship by a peril in- 
sured against. 

While cruising for whales in the Arctic Ocean, at the close of the 
previous season, the cutwater of the ship was injured by striking 
against floating ice ; this caused her to leak, and rendered it necessary 
to repair her. On her arrival at Panama, it was found upon examina- 
tion that she could not be properly repaired while afloat, and in order 
to put her safely on the gridiron, which was the only place where she 
could be repaired, it became necessary to beach her and ascertain the 
depth of her keel and the shape of her bottom. When the tide left 
she was badly strained, her planks had started, some of her timbers 
had given way, and she became a total wreck. It was expressly ad- 
mitted by the defendant that after the disaster she was incapable of 
repair ; that a total loss of outfits followed the loss of the ship ; that 
the master acted with prudence in continuing the voyage after the in- 
jury from the ice, and in what he did after he reached Panama. 

This policy not only insures the ship against the usual perils of the 
sea, but contains the general clause against “all other losses and 
misfortunes which shall come to the damage of the ship,” and she 
was clearly within its protection at the time. When an accident 
happens in the course of necessary repairs, the ship being upon a 
railway, or in dock, or hove down upon a beach or by a wharf, it is 
a peril gjusdem generis with those named in the policy. Ellery vs. 
New England Ins. Co., 8 Pick., 14; Devaux vs. J. Anson, 5 Bing., 
N. C., 519. The defendant does not seriously controvert this pro- 
position, but contends that as there is no positive evidence of any- 
thing happening when she was upon the beach adequate and suffi- 
cient to produce the catastrophe that followed, the presumption is 
that it was the result of inherent weakness or internal defect in the 
ship, and not of any cause which can be included among the } eri!s 
covered by the policy. 

If a ship is lost without any apparent sea damage or accident 
sufficient to destroy a sound vessel, there is a presumption that it 
proceeds from inherent weakness or decay. For such loss the in- 
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surer is not responsible. And the burden of proof is on the plaintiff, 
as in other cases, to show that the loss arose from a peril insured 
against. Paddock vs. Franklin Ins. Co., 11 Pick., 227 ; Paddock vs. 
Commercial Ins. Cv., 104 Mass., 520. 

It therefore becomes necessary to ascertain whether there was suffi- 
cient evidence in this case to overcome any presumption of internal 
weakness or decay, or want of seaworthiness, that may arise from 
the peculiar circumstances and the result of the accident, and to 
justify the jury in finding that it was occasioned by a peril within 
the policy. The plaintiff does not contend that the injury to the cut- 
water was in any way the cause of the accident, but relies upon that 
merely to show that it was necessary for the ship to go on to the 
beach for repairs. 

It was admitted at the time that the ship was seaworthy when she 
sailed from New Bedford, seventeen months before ; that is to say, 
that she was then strong and able to withstand the perils of the sea 
“ whenever she may go on a whaling voyage,” to use the language of 
the policy, which insured her for the term of four years. ‘“ Sea- 
worthiness applies to the uses and purposes to which the vessel is to 
be applied.” Paddock vs. Franklin Ins. Co., 11 Pick., 227, 232. It 
appears in the evidence that during the previous season, while cruis- 
ing in the Arctic Ocean and whaling on the ice, she withstood heavy 
weather and other perils encountered there, and was perfectly tight 
until at the close of the season, when her cutwater was injured. At 
the time she received the injury it was blowing a heavy gale. From 
that time until she reached San Francisco the captain testifies that 
they hai “mostly heavy weather, but fair winds,” and she was not 
affected by the weather. When examined at Panama, to see if her 
stern could be repaired without employing ship carpenters, no un- 
soundness, rot or decay was discovered, and the captain then thought 
her to be in goud order, sound, and in all respects seaworthy except 
the damage to her stern. She was a deep, sharp ship, drawing nineteen 
feet of water, and was heeled over at an angle greater than forty de- 
grees when she grounded on the beach. It does not appear that there 
was any neglect of duty on the part of the master in keeping her in 
proper and seaworthy condition ; on the contrary, immediate steps 
were taken to repair all visible and ascertained defects. It is unne- 
cessary to detail all the evidence ; we call attention to some of it which 
is most significant. 

The fact that she was seaworthy at the inception of the risk, her 
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good conduct at sea preceding the loss, and her apparent soundness 
when examined at Panama, taken in connection with her model and 
construction, and the manner in which she was laid down upon the 
beach, does afford evidence for the consideration of the jury, from 
which they might properly find that the loss was occasioned by put- 
ting her on the beach for the purpose of repair, and not by her in- 
herent weakness. We cavnot say that it would be unreasonable for 
the jury to conclude that she was strained in taking the ground, and 
her weight thrown upon an unsuitable point. This by no means 
shows that she was inherently weak and incapable of enduring the 
wear and tear of the voyage. 

The apparent cause of the loss was her grounding on the beach. 
Being seaworthy when she started, seventeen months before, and there 
being no evidence of any change in her condition, except the extent 
of the injury she received in grounding, it is difficult to see how the 
jury, upon the evidence, could find that she was lost from any but the 
apparent and visible cause. It is not necessary that they should de- 
termine the precise and exact circumstance or thing which caused 
the injury in order to justify such a conclusion. It is sufficient if 
they find upon all the evidence that her loss was occasioned by lay- 
ing her on the beach, which was a necessary preliminary to repairing 
her, and a peril covered by the policy. 

In Anderson vs. Morice, L. R., 10 C. P., 58, 609, a ship while at 
anchor in port during fine weather, suddenly began to leak, and sunk 
at her anchors. Evidence was given that she was seaworthy, that 
she had recently been repaired, that she behaved well on previous 
voyages, and on the voyage to the port where she was lost. There 
was no evidence given of any actual facts showing the cause of her 
loss ; and it was held that while in the absence of other evidence of 
her condition, the fact of her sinking in smooth water, without appar- 
ent cause, would create an irresistible presumption of unseaworthiness, 
yet when there is other evidence of her condition, the fact of her 
sinking in smooth water becomes one of several facts, which must all 
be left to the jury, and if they conclude on the evidence that the ship 
was seaworthy, t] ey may find that she was lost by a peril insured 
against, although they may be unable to ascertain precisely what the 
peril was. Mr. Justice Bett, who delivered the opinion in the Com- 
mon Pleas, which on this point was confirmed in the Exchequer 
Chamber, remarks: ‘‘If from other facts, such as a large amount 
of repairs recently done, careful surveys recently made, excellent con- 
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duct of the ship up to the time immediately preceding the loss, a jury 
conclude that the ship was seaworthy at the inception of the risk, 
then the jury may further find that the loss was occasioned by a peril 
insured agaiust, though they are unable to ascertain or safely conjec- 
ture what it was which caused the ship’to sink.” In the case at bar, 
it was admitted she was seaworthy when she started on her voyage. 
See Paddock vs. Franklin Ins. Co., 11 Pick., 227, 232 ; Potter vs. 
Suffolk Ins. Co., 2 Sumn., 197. 

The examination of the witness called by the plaintiff to prove the 
condition of the ship as to soundness and strength when she sailed 
from New Bedford, was objected to by the defendant, and was waived 
by the plaintiff, at the suggestion of the court, the defendant admitting 
her seaworthiness. After that the court properly refused, in that 
stage and «spect of the case, to allow the defendant to cross-examine 
the witness, and put in evidence on that subject matter. 

As the verdict is sustained, the cise must go, as provided in the 
report, to an assessor to determine the amount thereof, allowing sal- 
vage of wreck and outfits as they may appear in evidence. 

Judgment on the verdict. 
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SUPREME COURT OF ILLINOIS. 


SerpremBer Term, 1876. 


2 


Appeal from Superior Court of Cook County. 


SAMUEL P. HEDGES, ror use Ete., 
vs, 


CHAUNCEY I. BOWEN er au.* 


The N. and S. companies were consolidated. At the time of consolidation there 
were judgments or pending suits for losses against both companies, and it was 
agreed that three stockholders of each should give their individual guaranty 
to the other company. Thereupon agreements were executed as follows ; ‘* We 
the undersigned agree to and do guarantee and assume to pay, and will pay all 
the debts and liabilities now outstanding against the Company,’’ and 
the papers were deposited with the secretary of the consolidated company. 


Held, that the papers were executed as an indemnity to the companies against the 
liabilities of each, and were not guarantees to the policy-holders ani claimants ; 
that such creditors were no parties to the agreement, and cannot recover under 
them. ; 


Judgment affirmed. 


Watser, J. 

There were in existence two insurance companies, the Stock and 
Mutual and the National Insurance, doing business in Chicago in 1869. 
In the fall of that year they consolidated their business and assets. 
This consolidation was completed by the first of January, 1870, when 
the Stock and Mutual company turned over to the National compa- 
ny all of its assets, and took the same amount of stock in the latter 
company, and thereafter the Stock and Mutual company ceased to 
do business, and to exist as a company, and the National Insurance 
Company continued to transact business. Under this arrangement 
the National Insurance Company assumed all of the “ policy risks ” of 


*Opinion filed June 22, 1877. 
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the Stock and Mutual company then outstanding, and became re- 
sponsible for all future liabilities on the same. 

When this consolidation took place, there were liabilities as judg- 
ments or suits, pending in the courts against both companies, which 
were on claims for losses upon policies previously issued by these com- 
panies before they were merged into one. It was at the time agreed 
that three stockholders of each company should give their individual 
guaranty to the other company. Thereupon appellees executed this 
agreement: “Chicago, January 8, 1870. We the undersigned, 
agree to and do hereby guarantee and assume to pay, and will pay, 
all the debts and liabilities now outstanding against the Stock and 
Mutual Insurance Company of Chicago, Ilnois.” Three of the stock- 
holders of the National Insurance Company executed a like instru- 
ment, guaranteeing the payment of the debts and liabilities of that 
company. These papers were deposited with the secretary of the 
National Insurance Company. 

After the merger of the two companies, the National Insurance 
Company continued to do business until the 19th of May, 1870, at 
which time it reinsured all of its outstanding risks, including those is- 
sued by the Stock and Mutual, in the State Insurance Company. 
And from that date it ceased to do further business, and ceased to ex- 
ist. The papers of the National Insurance Company were returned 
to the auditor’s office and these guaranties with them. 

Appellant held a policy in the Stock and Mutual company for 
$2,500, which was reinsured in the State Insurance Company when 
the National Insurance Company went out of business, and ceased to 
exist. The fire of October, 1871, in its disastrous results rendered the 
State Insurance company insolvent, and appellant’s house, covered 
by this policy, having been consumed by that fire, and the State In- 
surance Company not being able to pay, appellant brought this action 
against appellees on the guaranty executed by them and delivered to 
the National Insurance Company. A trial was had by the court be- 
low without a jury by consent of parties, and on the evidence adduced 
the court found and rendered a judgment in favor of defendants, and 
plaintiff appeals to this court. 

Appellant claims that this guaranty was made to, and for the bene- 
fit of all persons holding policies or claims against the company, 
whether liabilities had occurred or might subsequently occur. That 
it was for present existing liabilities, or such as might subsequently 
arise. On the other hand, appellees contend that it was but a guar- 
antee to indemnify the National Insurance Company against loss. 
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That it was not given for the benefit of persons holding claims against 
the Stock and Mutual company, but simply as an indemnity, on the 
consolidation of the two campanies, to the National Insurance Com- 
pany. This is the question upon which this case mainly depends. 

This instrument was manifestly intended to indemuify some persons 
or corporation from Joss. But it fails to state who those persons were, 
and insuch cases it is admissible to resort to extrinsic evidence, even 
if it be parol evidence, to learn who the persons are that were to be 
indemnified. Ifthe paper is to have any effect whatever, it must be 
by force of extrinsic evidence. It doessay that the makers will pay 
to those having claims or demands, but it says they guarantee and as- 
sume to pay, etc. If designed to be for the benefit of claimants 
against the Stock and Mutual, we cannot suppose they would guar- 
antee payment to them, but would have promised directly to pay 
them. That it was a guarantee to the National company against loss 
by the latter company in consequence of the consolidation of the two 
companies is obvious from the fact that the officers of the latter com- 
pany executed a similar guaranty for the payment of the debts of the 
latter company, which operated as an indemnity to the Stock and Mu- 
tual company and its officers against the debts of the National Insur- 
ance Company. And the verbal evidence establishes such to have 
been the fact. There is no evidence that there was any purpose 
on the part of the guarantors to incur any liability, beyond indemnify- 
ing the National Insurance Company against the liability to pay the 
claims against the Stock and Mutual Company. But the evidence 
shows that such was the only purpose. 

Again, the policy-holders of the Stock and Mutual company were 
not parties to the agreement, and are not named in it, nor was it de- 
livered to them, or to any person, for their benefit. 

We must therefore hold that the agreement was executed as an in- 
demnity to the National Insurance Company against loss from the 
debts and liabilities of the Stock and Mutual Insurance Company, and 
not a guaranty to the holders of such debts and claims. That such 
creditors and claimants were not parties or intended to be parties to 
that agreement, and they cannot sue upon and recover under this 
agreement. 

Perceiving no error in this record, the judgment of the court below 
is affirmed. 

Judgment affirmed. 





1878.] Union Mutual Life Ins. Co. vs. Mowry. 


UNITED STATES SUPREME COURT. 
Octroser Term, 1877. 


Error to the U. S. Circuit Court for the District of Rhode Island. 


UNION MUTUAL LIFE INS. CO., Plaintiff in Error, 
v8. 


DANIEL A. MOWRY. 


The fact that the beneficiary was a creditor of the insured to the amount of $6,000, 
and had engaged with him in an enterprise requiring considerable capital, and 
the knowledge and skill of insured, was sufficient interest to justify an insur- 
ance on his life for $10,000. 


The agent represented to the insured before taking out the policy that he need not 
give himself uneasiness in regard to the times of payment ; that the company 
would notify him ; which it was claimed threw the insured off his guard and led 
to the forfeiture of the policy through failure to pay the premium when due, 


Held, that previous verbal agreements were merged in the written instrument, 
which must be taken as representing the whole terms of the contract. 


Held, that the doctrine of estoppel generally relates to a present or past state of 
things. The doctrine has no place for application when the statement relates 
to rights depending upon contracts yet to be made, to which the person com- 
plaining is to be a purty. 

Held, that the company was not estopped from setting up a forfeiture by the repre- 
sentations of its agent. 


Judgment reversed. 


Fietp, J. 

This was an action on a policy of insurance issued by the Union 
Mutual Life Insurance Company, a corporation created under the 
laws of Maine, upon the life of Nelson H. Mowry, for the sum of $10- 
000. The insurance was effected by a nephew of the insured for his 
scle benefit. The nephew was at the time a creditor of the insured 
to the extent of $6,000, and had agreed to embark with him in an en- 
terprise requiring the expenditure of considerable capital, and de- 
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pending for its success upon the knowledge and skill of the insured 
in business. These circumstances gave the nephew such an interest 
in the life of the insured as to prevent the policy from being a wager 
one. The insurance effected was from the ninth of March, 1867, and 
the policy recited the payment of the first annual premium on tiat 
day, and stipulated for the payment of the subsequent premiums on 
the same day of that month each year. The payment of the insur- 
ance money, after notice and proof of the death of the insured, was 
made dependent upon the punctual payment each year of the pre- 
mium. The policy, in terms, declared that it was made and accepted 
by the insured and the nephew, upon the express condition that if 
the amount of any annual premium was not fully paid on the day and 
in the manner provided, the policy should be “null and void, and 
wholly forfeited.” And it declared that no agent of the company, ex- 
cept the president and secretary, could waive such forfeiture, or alter 
that or any other condition of the policy. 

The second premium, due on the 9th of March, 1868, was not 
paid, and the insured died on the 8th of April following. Forty-five 
days after it was due, and fifteen days after the death of the insured, 
this premium was tendered to the company and was refused. The 
question for determination is whether a tender of the premium at 
that time was sufficient to hold the company to the payment of the 
insurance money. 

By theexpress condition of the policy the liability of the company 
was released upon the failure of the insured to pay the premium when 
it matured, and the plaintiff could not recover unless the force of this 
condition could in some way be overcome. He sought to overcome 
it by showing that the agent, who induced him to apply for the 
policy, represented to him, in answer to suggestions that he might 
not be informed when to pay the premiums, that the company would 
notify him in season to pay them, and that he need not give himself 
any uneasiness on that subject ; that no such notification was given to 
him before the maturity of the second premium, and for that reason 
he did not pay it at the time required. This representation before the 
policy was issued, it was contended in the court below, and in this 
court, constituted an estoppel upon the company against insisting upon 
the forfeiture of the policy. 

But to this position there is an obvious and complete answer. All 
previous verbal arrangements were merged in the written agreement. 
The understanding of the parties as to the amount of the insurance, 
the conditions upon which it should be payable, aud the premium to 
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be paid, was there expressed for the very purpose of avoiding any 
controversy or question respecting them. The entire engagement of 
the parties, with all the conditions upon which its fulfillment could be 
claimed, must be conclusively presumed to be there stated. If by in- 
advertence or mistake, provisions other than those intended were in- 
serted, or stipulated provisions were omitted, the parties could have 
had recourse for a correction of the agreement to a court of equity, 
which is competent to give all needful relief in such cases. But un- 
til thus corrected the policy must be taken as expressing the final un- 
derstanding of the insured and of the insurance company. 

The previous representation of the agent could in no respect oper- 
ate as an estoppel against the company. Apart from the circumstance 
that the policy subsequently issued alone expressed its contract, an 
estoppel from the representations of a party can seldom arise, except 
where the representation relates to a matter of fact—to a present or 
past state of things. If the representation relate to something to be 
afterward brought into existence, it will amount only to a declaration 
of intention or of opinion, liable to modification or abandonment upon 
a change of circumstances of which neither party can have any cer- 
tain knowledge. The only case to which a representation as to the 
future can be held to operate as an estoppel, is where it relates to an 
intended abandonment of an existing right, and is made to influence 
others, and by which they have been induced to act. An estoppel 
cannot arise from a promise as to future action with respect to a 
right to be acquired upon an agreement not yet made. 

The doctrine of estoppel is applied with respect to representations 
of a party to prevent their operating as a fraud upon one who has 
been led to rely upon them. ‘They would have that effect if a party, 
who, by his statements as to matters of fact, or as to his intended 
abandonment of existing rights, had designedly induced another to 
change bis conduct or alter his condition in reliance upon them, 
could be permitted to deny the truth of his statement or enforce his 
rights against his declared intention of abandonment. But the doc- 
trine has no place for application when the statement relates to rights 
depending upon contracts yet to be made, to which the person com- 
plaining is to bea party. He has it in his power in such cases to 
guard in advance against any consequences of a subsequent change 
of intention and conduct by the person with whom he is dealing. 
For compliance with arrangements respecting future transactions par- 
ties must provide by stipulation in their agreements when reduced to 
writing. The docirine carried to the extent for which the assured 
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contends in this case would subvert the salutary rule that the written 
contract must prevail over previous verbal arrangements, and oven 
the door to all the evi's which that rule was intended to prevent. 
White vs. Ashton, 51 N. Y., 280; Bigelow on Estoppel, 437-441 ; 
White vs. Walker, 31 Illinois, 437 ; Faxton vs. Faxon, 28 Mich., 159, 

The learned judge who tried this case in the Circuit Court in- 
structed the jury, in substance, that if they could find from the lan- 
guage of the agent that there was an agreement between him and the 
assured, made before the policy was executed, that the latter should 
have notice before he should be required to pay the annual premium, 
then that the company, not having given such notice, was estopped 
from setting up the f rfeiture stipulated by the policy for non-pay- 
ment of the premium when due. For the reasons we have stated 
we think the court erred in this instruction. 

There is nothing in the record which shows that the agent was in- 
vested with authority to make an insurance for the company. In 
representing himself as an agent, he only solicited an application by 
the assured to the company for a policy. That instrument was to be 
drawn aud issued by the company, and it shows on its face that the 
authority to the agent was limited to countersigning it before de- 
livery, and to receiving the premiums. But even if the agent had 
possessed authority to make an insurance for the company, and he 
made the agreement pretended, still the insured was bound by the 
terms of the policy subsequently executed and accepted by him. 

The judgmeut must be reversed and the cause remanded for a new 
trial ; und it is so ordered. 





The John T. Moore. 


UNITED STATES CIRCUIT COURT. 
DISTRICT OF LOUISIANA. 
Apri Term, 1877. 
THE JOHN T. _ tf 
In Apmiratrty. 


There is no law which gives a lien upon a vessel for the premium for the insur- 
ance by the owners for their own benefit. 


This was a case in admiralty. The steamboat was libeled in the 
U. 8. District Court of Louisiana, by several parties, and was seized 
and sold, and the proceeds were paid into the registry of the court. 
The case was referred to a master to report on the proper distribu- 
tion, and the cause comes here on exceptions to his report by the 
claimants. After deciding on the validity of various claims, the court 
decides concerning certain insurance claims as follows : 


Woops, C. J. 

* * * * Exception is also taken to the report of the master because 
he rejected claims of certain insurance companies for premiums on 
certain policies of insurance taken on the John T. Moore, by her 
owners. I know of no law which gives a lien upon a vessel for the 
premium of an insurance taken on her by her owners for their own 
benefit. It is a contract with the owner for his own benefit. It does 
not aid the vessel. In case of loss the maritime liens upon the vessel 
are displaced and do not follow the insurance money. The money 
goes to the owner for his own benefit, and not to the lien-holder who 
may insure his own interest. Thayer vs. Goodale, 4 La., 222 ; Steele 
vs. Franklin Fire Ins. Co., 17 Penn. St., 290; Turner vs. Stetts, 28 
Ala., 420 ; White vs. Brown, 2 Cushing, 412 ; Stillwell vs. Staples, 19 
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N. Y., 401 ; Stark vs. Brown, 7 La., An., 342. The master was right, 
therefore, in deciding that the claims of the insurance company for 
premiums were no lien upon the vessel. 

Let a decree be entered in accordance with the views above ex- 
pressed. 


UNITED STATES SUPREME COURT. 


Octoser Term, 1877. 


Error to the U. S. Circuit Court, Western District of Missouri. 


FIRST NATIONAL BANK, or Kansas Crry, 
Plaintiff in Error, 
vs. 


HARTFORD FIRE INS. CO. 


The application covenanted that it was a just, true and full exposition of all mate- 
rial facts and circumstances in regard to the condition, situation, value, and 
risk of the property so far as known to the insured. The policy made the ap- 
plication a warranty, and in another part recited that it should be void if the in- 
sured ‘‘ makes any erroneous representation, or omits to make known any fact 
material to the risk.” 


Held, that the clauses of the policy and application must be reconciled if possible, 
and they are inconsistent with an absolute warranty of the truth of the state- 
ments of the insured irrespective of the circumstances. 


Held, that an over-statement of the value of the property in the application, if made 
in good faith, was but the expression of an opinion, and did not avoid the policy. 


Judgment reversed, 


Hartay, J. 
This is an action on a policy of insurance issued by the Hartford 
Fire Insurance Company on certain mill property, building and ma- 
chinery. The parties by written stipulation waived a jury, and upon 
a special finding of facts the Circuit Court gave judgment for the 
company. 
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This court can only inquire whether the facts support the judg- 
ment. 

It appears from the special finding that, by the terms of the appli- 
cation, the assured was required to state separately “the estimated 
value of personal property and of each building to be insured, and the 
sum to be insured on each ; * * * the value of the property being 
estimated by the applicant.” The applicant was also directed to an- 
swer certain questions, and sign the same “as a description of the 
premises, on which the insurance will be predicated.” Among the 
questions to be answered were : “ What is the cash value of the build- 
ings, aside from hand and water power? What is the cash value of 
the machinery?” The answer was: ‘‘$15,000, building; $15,000 
machinery.” 

The application concludes with these words : 

* And the said applicant hereby covenants and agrees to and with 
said company that the foregoing is a just, full, and true exposition of 
all the facts and circumstances in regard to the condition, situation, 
value and risk of the property to be insured, so far as the same are 
known to the applicant, and are material to the risk.” 

The policy refers to the application in these words : 

“ Special reference being had to assured’s application and survey, 
No. 1,462, on file, which is his warranty, and a part hereof.” 

The policy further recites : 

“Tf an application, survey, plan or description of the property 
herein insured is referred to in this policy, such application, survey, 
plan or description shall be considered a part of this policy, and a 
warranty by the assured ; and if the assured, in a written or verbal ap- 
plication, makes any erroneous representation, or omits to make 
known any fact material to the risk,* * * then, and in any such 
case, this policy shall be void. * * * Any fraud or attempt at fraud, 
or any false swearing on the part of the assured, shall cause a forfei- 
ture of all claim under this policy.” * * 

The policy also declares that it is made and accepted upon the 
above, among other express conditions, 

It is found by the court that when the policy issued, as well as at 
the date of the destruction of the property by fire, the cash value of 
the building, aside from hand and water power, was $8,000, and no 
more ; and the cash value of the machinery, at the same dates, was 
$12,000, and no more. 

But the court also found that “ the answers made by the assured 
to the questions contained in the application were made by him in 
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good faith, without any intention on his part to commit any fraud on 
the defendant.” 

It is further declared in the special finding, that ‘‘ under the pro- 
visions of the policy and application, made part hereof, the court 
finds, as a conclusion of law, that the answers of the assured as to the 
value of the property insured defeat the right to recover on the 
policy.” 

On behalf of the company, it is contended that under any proper 
construction of the contract, the assured warranted, absolutely and 
without limitation, the truth of the several statements in the applica- 
tion, including the statement as to the value of the property. If this 
view be sound, the judgment of the Circuit Court must be affirmed ; 
otherwise, it must be reversed. 

After a careful examination of the authorities, and upon mature 
consideration of the suggestions of counsel, our conclusion is, that 
the plaintiff in error, who is the beneficiary of the policy, is entitled 
to a judgment, notwithstanding the over-valuation of the property by 
the assured. 

The entire application having been made, by express words, a part 
of the policy, is entitled to the same consideration as if it had been 
inserted at large in that instrument. The policy and application to- 
gether, therefore, constitute the written agreement of insurance, and, 
in ascertaining the intention of the parties, full effect must be given 
to the conditions, clauses, and stipulations contained in both instru- 
ments. 

Looking first into the application, we find no language which, by 
fair construction, was notice to the assured that, in answering ques- 
tions, he was assuming, or was expected to assume, the strict obliga- 
tions which the law attaches to a warranty. There is no intimation 
anywhere in that instrument that the exact truth of the answers was 
a condition precedent, either to the consideration of the application or 
to the issuing of a policy. On the contrary, the application contains 
the covenant of the assured that he had in that instrument made a 
just, full, and true exposition of all material facts and circumstances 
in regard to the condition, situation, value, and risk of property, so 
far as known to him. The taking of that covenant, at the threshold 
of the negotiations, was, in effect, an assurance that a frank statement 
of all such material facts as were within the knowledge of the appli- 
cant would meet the requirements of the company. It was a cove- 
nant of good faith on the part of the assured—nothing more—and so 
far as it related to the value of the property was not broken unless 
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the estimates by the assured were intentionally excessive. If the case 
turned wholly upon the construction to be given to the application, 
it is quite clear that the overvaluation of the property would not de- 
feat a recovery upon the written agreement, since the assured, by the 
special finding, is acquitted of any purpose to defraud the company. 
That is equivalent to saying that the assured did not withhold any 
material fact within his knowledge concerning the condition, situa- 
tion, value, or risk of the property. 

But the difficulty in the case arises from the peculiar wording of 
the policy, considering the application as a part thereof. While the 
assured, in one part of the written agreement, is made to stipulate for 
a warranty, and in another the policy is declared to be void if the 
assured “makes any erroneous representation, or omits to make 
known any fact ma/erial to the risk,” is still another part of the same 
agreement—the application—he covenants that, as to all material 
facts within his knowledge, respecting the condition, situation, value, 
and risk of the property, he has made a full, just, and true exposition. 
If the purpose of the company was to secure a warranty of the cor- 
rectness of each statement in the application, and if the court should 
adopt that construction of the contract, there could be no recovery 
on the policy, if any one of these statements were proven to be untrue, 
and this although such statement may have been wholly immaterial 
to the risk, and was made without any intent to mislead or defraud. 
Such a construction, according to established doctrine, might defeat 
the recovery even if the over-valuation had been so slight as not to 
have influenced the company in accepting the risk. Butif such was 
the purpose of the company, why did it not stop with the express de- 
claration of a warranty? Why did it go further and incorporate into 
the policy a provision for its annullment in the event the assured should 
make an “ erroneous representation, or omit to make known any fact 
material to the risk,”—language inconsistent with law of warranty ? 
Still further, why did the company make the application a part of the 
policy, and thereby import into the contract the covenant of the as- 
sured, not that he had stated every fact material to the risk, or that 
his statements were literally true, but only that he had made a just, 
true, and full exposition of all material facts, so far as known to 
him. 

It is the duty of the court to reconcile these clauses of the written 
agreement, if it be possible to do so consistently with the intention of 
the parties, to be collected from the terms used. 

It will be observed, from an examination of the questions pro- 





212 Report of Decisions. [ March, 


pounded to the assured, that among other things he was asked 
whether the building was of stone, brick or wood ; how the premises 
were warmed ; what materials were used for lighting them ; whether 
a watchman was kept during the night; what amount of insurance 
was already on the property ; whether it was mortgaged, etc., etc. 
These and similar questions refer to matters of which the assured had 
actual knowledge, or about which he might, with propriety, be re- 
quired to speak with perfect accuracy. They are matters capable of 
precise ascertainment, and in no sense depending upon estimate, 
opinion, or mere probability. But his situation and duty were 
wholly different when required to state the cash value of his pro- 
perty. He was required to give its “estimated value.” His answers 
concerning such value were in one sense, and perhaps in every just 
sense, only the expression of an opinion. The ordinary test of the 
value of property, is the price it will command in the market if 
offered for sale. But that test cannot, in the very nature of the cage, 
be applied at the time application is made for insurance. Men may 
honestly differ about the value of property, or as to what it will bring 
in the market, and such differences are often very marked among 
those whose special business it is to buy and sell property of all 
kinds. The assured could do no more than estimate such value, and 
that, it seems, was all that he was required to doin this case. His 
duty was to deal fairly with the company in making such estimate. 
- The special finding shows that he discharged that duty and observed 
good faith. We shall not presume that the company, after requiring 
the assured in his application to give the “ estimated value,” and then 
to covenant that he had stated all material facts in regard to such 
value, so far as known to him, and after carrying that covenant, by ex- 
press words, into the written contract, intended to abandon the 
theory upon which it sought the contract, and make the absolute cor- 
rectness of such estimated value a condition precedent to any insur- 
ance whatever. The application, with its covenant and stipulations, 
having been made a part of the policy, that presumption cannot be 
indulged without imputing to the company a purpose, by studied in- 
tricacy or an ingenious framing of the policy, to entrap the assured 
into assuming obligations which, perhaps, he had no thought of as- 
suming. 

Two constructions of the contract may be suggested. One is to re- 
gard the warranty expressed in the policy as limited or qualified by 
the terms of the application. In that view, the assured would be held 
as only warranting that he had stated all material facts in regard to 
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the condition, situation, value, and risk of the property, so far as they 
were known to him. This is, perhaps, the construction most consis- 
tent with the literal import of the terms used in the application and 
the policy. The other construction is to regard the warranty as re- 
lating only to matters of which the assured had, or should be pre- 
sumed to have had, distinct, definite knowledge, and not to such mat- 
ters as values, which depend upon mere opinion or probabilities. 
But, without adopting either of these constructions, we rest the con- 
lusion already indicated upon the broad ground that when a policy 
of insurance contains contradictory provisions, or has been so framed 
as to leave room for construction, rendering it doubtful whether the 
parties intended the exact truth of the applicant’s statements to be a 
condition precedent to any binding contract, the court should lean 
against that construction which imposes upon the assured the obliga- 
tions of a warranty. The company cannot justly complain of such a 
rule. Its attorneys, officers, or agents prepared the policy for the 
purpose, we shall assume, both of protecting the company against 
fraud, and of securing the just rights of the assured under a valid con- 
tract of insurance. It is its language which the court is invited to in- 
terpret, and it is both reasonable and just that its own words should 
be construed most strongly against itself. : 

Wherefore, as it does not clearly appear that the parties intended 
the validity of the contract of insurance to depend upon the absolute 
correctness of the estimates of value, and as it does appear that such 
estimates were made by the assured without any intention to defraud, 
our opinion is that the facts found do not support the judgment. 

The judgment is therefore reversed, with directions to enter a judg- 
ment upon the special finding for the plaintiff in error. 





Report of Decisions. 


SUPREME COURT OF MICHIGAN. 


June Term, 1877. 


HARTFORD FIRE INS. CO. 
vs, 


JAMES 8S. REYNOLDS. 


Instructions confining the attention of the jury entirely to questions on the validity 
or otherwise of a renewal agreement, are sufficient compliance with a request 
to charge that a recovery could only be had under a renewal. 


Where the relation of a witness as a confidential adviser of the plaintiff is in dis- 
pute, it is not improper to leave to the jury to exclude his evidence so far as 
they may find his relations to have been confidential. 


There was an arrangement between the insured and the agent, by which he was to 
be allowed a rebate out of the agent’s commission, and time on the payment of 
his premiums. There was evidence that the agent was to look after his insur- 


ances, and was left the whole charge of the matter, including the care of the 
documents. 


Held, that the agent, in managing the insurance, acted as the agent of the insured 
and not of the company. 


Held, that a list of insurances furnished by the agent to the insured, including the 
insurance in dispute, was inadmissible as evidence of a recognition by the com- 
pany of its validity. 

Held, that notice of cancellation to a broker through whom alone the insured deals, 
is notice to the insured. 


Held, that if the agent, by arrangement with the insured, gave him personal credit 
and arranged the premiums out of his own moneys or credits with the compa- 
ny, notice of cancellation of the policy and a return of the premium to the 
agent by the company was sufficient. A subsequent collection of premiums 
by the agent would not revive the policy. There must be clear evidence of 
the agent’s authority to rescind the act of the company, and clear proof of an 
understanding that that specific act was intended. Where a conversation was 
in evidence, which, if credited, showed that the insured did not pretend to any 
rights under the policy, and made no claim that he had paid the premium and 
claimed no reimbursement, it was error to refuse to charge that if such a con- 
versation was held, the plaintiff could not recover. 


Judgment reversed. 
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Suit was brought and recovery obtained on a policy of insurance 
alleged to have been in force at the time of the destruction of certain 
mill property of defendant in error in August, 1874. 

There were several counts in the declaration, and among other 
things it is claimed that the court erred in refusing to charge that 
there could be no recovery except under the first count—which was 
for a renewal of a policy which had expired on the 2nd of April, 
1874, by its extension for one year, including the engines and boilers, 
which were not covered by the original policy. 

We think that as the case was left to the jury this instruction was 
in fact given, inasmuch as their attention was strictly confined to 
questions depending entirely on the existence and validity of the re- 
newal agreement. The important questions in the case arise out of 
other matters of more direct bearing on the merits. 

Another objection is perhaps proper to be considered by itself, 
namely, the rulings concerning the testimony of the witness Hewitt, 
whose statements were in part ruled out originally and in part left to 
the jury to receive or reject, as relating to privileged communications 
between attorney and client. 

After the fire Mr. Hewitt was employed to prepare the proofs of 
loss, and seems to have had some other work to do in hunting up the 
documents and making inquiries. It is difficult from the record to 
determine—supposing him to have been a professional adviser, pre- 
cisely what part of the transactions came within professional privilege. 
Hewitt and Reynolds were directly at variance concerning the exist- 
ence of the relation at all during some part of the occurrences. The 
court excluded some matters and received some matters, during Hew- 
itt’s examination. In the charge it was left to the jury to exclude his 
testimony of interviews entirely, if they were satisfied, from the evi- 
dence before them, that the conversations took place while Hewitt 
was Reynolds’s attorney. 

We do not think it improper to leave to the jury the question of 
the existence of such a relation when disputed. The judge may de- 
termine upon the statements of a witness himself, whether he is com: 
petent or not ; but it does not properly belong to a judge to decide 
upon the truth of matters which have come out during the examina- 
tion of witnesses who conflict ; and it has been held that on an intri- 
cate question of fact the jury may very properly be consulted. Ist 
ed. Ph. Ev., 4. We understand this to be correct practice, and in 
many cases to be the only safe rule for determining such questions. 
It is laid down very plainly by Greenleaf. 1 Gr. Ev., §§ 4, 25. 
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But in the present case, we think too large a range of exclusion 
was left to the jury. They were left at liberty to exclude all the con- 
versations between Reynolds and Hewitt during the period of pro- 
fessional employment. There was room to claim that all of their 
intercourse was not privileged or confidential, and some testimony was 
given by the plaintiff himself concerning what took place between 
them which might possibly be at least a partial waiver of the privi- 
lege as to the occasions referred to. At one of the principal meet- 
ings R. Case was present, and took part in the deliberations, which 
could not, therefore, be regarded as within professional confidence. 
The judge undoubtedly did not intend to shut out any but confiden- 
tial matters, and the failure to define them was probably inadvertent. 

The principal controversy arose concerning the existence of the re- 
newal of the policy. The evidence was uncontradicted that the in- 
surance company held it canceled in May, 1874. It was returned to 
them by their orders, from the agent, Kirchofer, who had counter- 
signed it, but who had always kept it in his custody for Reynolds. 
The contest, therefore, was as to whether this cancellation was opera- 
tive or not as against Reynolds. He claimed to have paid the pre- 
mium, and to have received no notice of cancellation. 

It is necessary, therefore, to know something of the surroundings 
of the case. Reynolds owned a valuable mill property in Manchester, 
where Kirchofer and he resided. He kept up a large insurance, 
amounting with that in dispute to about $30,000. Of this, $20,000 
was obtained of companies for which Kirchofer was agent. An ar- 
rangement existed between them, whereby, in consideration of deal- 
ing with Kirchofer, Reynolds was to have an abatement of five per 
cent out of the premiums, to be allowed out of Kirchofer’s commis- 
sions. The latter also gave him time on his payments of premiums, 
and did not exact cash down. 

There was evidence also of a further understanding that Kirchofer 
should look after the insurances and see to their renewal ; and that 
Reynolds left the whole custody and care of the documents with him, 
and never informed himself except through Kirchofer concerning the 
risks. He made no personal application to the insurers. All that 
was done was done by the agent. 

There was a dispute of fact, whether Reynolds made any specific 
payment of renewal premiums, and also whether he had notice of 
the cancellation. There was also a question concerning the date of 
any payment, if made. 

Upon the trial, in order to show a recognition by the company of 
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a policy as existing after the cancellation, Reynolds was allowed to 
introduce two lists of insurances in various companies certified to him 
by Kirchofer, on the 29th of July 1874. One of these was a list of 
risks taken by Kirchofer, purporting to include the policy now in con- 
troversy as dated April 2nd, 1874, for $3,000, at a premium of $1.35. 
This list was made up of $20,000 insurance. The other list showed 
$8,000 insurance in different companies taken by another agent in 
Ypsilanti. There was also a receipt dated July 30th, 1874, for $900. 
Being the aggregate of all the premiums in Kirchofer’s list, including 
this policy. This included past payments and a note, and the five 
percent commission. 

These papers were inadmissible. They had nothing to do with any 
business pending between Reynoldsand the company. Ifhe had any 
rights they grew out of a previous insurance. Kirchofer did not re- 
present the company, so far as we can perceive, so as to estop them by 
such admissions, and they were not made in the course of his agency. 
The statements were his own statements as the agent of Reynolds, 
and for the information of Reynolds as his principal concerning his 
private agency business. It would be improper to treat such papers 
as equivalent to a policy of insurance, or as in any sense a communi- 
cation from the insurance company. They were merely memoranda 
of the transactions which Kirchofer had carried on for Reynolds, as 
the receipt was his personal voucher for money paid him to reimburse 
him for advances. If untrue, it was a fraud on Reynolds for which 
no one but Kirchofer could be held responsible. 

It is no part of an insurance agent’s duty to his company to look 
after the insurances of other persons, and all that he does in that way 
beyond what relates to insuring in his own company in the usual 
course of business, and for premiums paid, is outside of his official 
character. As an insurance broker he represents the insured and 
not the insurer. And inasmuch as there was evidence in this case, 
which was open to the jury,—even if seriously disputed, which in many 
things it was not—tending to show that Kirchofer did not exact pay- 
ments for premiums when due, but kept a private account with Rey- 
nolds, who only paid him when called upon ; the effect. of this upon 
the various questions in controversy is quite important. 

If notice of cancellation was necessary, and if repayment of pre- 
miums was necessary to complete it, as is usually the case, it may be 
questionable how far such notice is required when the agent of the 
company is also the only agent or person with whom the company 
has acted on behalf of the insured. It is certainly not necessary to 
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give notice to a principal who deals through a broker who is noti- 
fied, or to repay money to any one but the broker who pays the 
premium. If the jury believed that the arrangements with Kirchofer 
were such that he gave a personal credit to Reynolds, and advanced 
or arranged the premiums out of his own moneys or credits with the 
company, then the restoration to him was a sufficient repayment. And 
his subsequent collection from Reynolds of money on which there was 
no existing insurance, and without any agreement to apply it on fu- 
ture insurance, could not have the effect of reviving an insurance 
that the company had canceled. It might be a fraud against Rey- 
nolds, but it could not bind the company. To revive a canceled 
policy, already rejected by the company, would require evidence of 
authority in the agent to rescind or recall the action of his principal, 
which could not be presumed, and would also require clear proof of 
an understanding that that specific act was intended to be done. 

So far as we can determine from the record, there is an absence of 
proof of any such arrangement, as well as of any power to make it ; 
and the charges resting on the saving effect of payments made before 
July 29th, are erroneous unless they can be sustained by confining 
them to payments made specifically on this policy in advance of, or 
in the advance of any legal cancellation, and in the absence of such 
refunding as was required. 

We have already said that if Kirchofer was acting in the capacity 
of an insurance broker for Reynolds, and keeping an account with 
him generally, not receiving specific premiums as they were due to 
and reported to the company, his knowledge of cancellation and the 
return or credit to him by the company of the premium would bind 
Reynolds. As it was Kirchofer’s duty to notify persons insured, and 
to deal with them in cases of cancellation, the failure to do so was a 
breach of duty ; but if he was himself the party to receive as well as 
to give notice, the company was exonerated when dealing with him as 
the agent of the insured, as it would have been in dealing with any 
other agent of that person. Reynolds by employing him in this 
double and anomalous capacity, directly contributed to producing the 
complication. The whole arrangement whereby Kirchofer procured 
the insurances by extra inducements to Reynolds in the way of shar- 
ing the;commissions or premiums, had a tendency to lessen his vigil- 
ance in guarding the company’s interests, and taking doubtful risks, 
and the credit arrangements were in the same direction. It is not 
presumable that either of these elements were within the scope of 
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any authority granted by the company, and they indicate very clearly 
an agency from Reynolds. 

A question arose concerning actual notice and acquiescence in the 
cancellation, which became very material in one view of the case. An 
agent named Chandler, testified to a conversation which, if believed, 
showed this beyond dispute. Reynolds denied it. Kirchofer’s testi- 
mony corroborated Chandler’s. The court, when requested, refused 
to charge that if the renewal was canceled, and if a conversation was 
held in substance as testified to by Chandler, the plaintiff could not 
recover. No equivalent charge was made, and the assumption seems 
to have been that without a return of the premium neither notice of 
cancellation nor personal acquiescence in it without conditions would 
avail. : 

We can see no sufficient reason for this refusal. The question does 
not come within the mischief of decisions which hold it objectionable 
to ask for an instruction putting the whole case on the credit given 
by a jury toa single witness. This conversation was a specific and 
vital fact in itself, and quite distinct from many things testified to by 
Chandler. It did not depend on his testimony alone, and was not so 
rested by the request to charge. It was a proper request unless in- 
correct in law, but the conversation, if accepted, showed that Reynolds 
did not pretend to have any rights under the renewal which had 
been canceled, and made no claim that he paid any premium, and 
claimed no reimbursement. It was was entirely inconsistent with 
any right or claim of right ; it also tended to show a different renewal 
from that declared on. 

We think, therefore, that the case was not represented to the jury 
as plaintiff in error had a right to have it laid before them. 

The judgment must be reversed with costs, and a new trial granted. 

Signed : James V. Camppext, B. F. Graves, Isaac Marsron, T. M- 
Cooxey. 
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SUPREME COURT OF MICHIGAN. 
Jung Term, 1877. 


RESIDENCE FIRE INS. CO. 
VS. 
MARTIN HANNAWOLD. 


The insurance was on house and furniture in specific amounts. The house only 
was burned. The defense was over-valuation. 


Held, that the company by accepting an answer in the application which only set 
forth the aggregate value of all the property, indicated that no separate valua- 
tion was required, and that they were sufficiently protected by a clause limiting 
the liability to the cash value at the time of loss. 


Arson must be speciaily averred as a defense, and the burden of proof is on the 
company. 


The policy is not avoided by leaving the premises vacant, in the absence of a spe- 
cial provision to that effect, by reason of a provision that if any change should 
occur in the title, condition, or occupancy increasing the risk, the company 
must be notified and the policy canceled or an increased premium paid, unless 
it was done in bad faith. 


Judgment affirmed. 


Hannawold sued plaintiff in error on a policy of insurance for the 
loss of his house by fire. The policy was issued on the 10th of Sep- 
tember 1874, upon his house and various classes of furniture and per- 
sonal property in separate amounts—the house being insured for $250. 
and the personal property in all for $450. Only the house was de- 
stroyed, as Hannawold had moved out of it some time before. 

As a condition precedent, Hannawold was obliged to answer sev- 
eral questions, in connection with his application for insurance. 
Among others, was the following : “What is the cost value of this 
property? Answer, $350. 

The notice appended to the plea of the general issue, set forth an 
application in writing alleged to form a part of the contract of insur- 
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ance, and it was alleged that he represented, warranted and made it 
a condition thereof that his answers to the questions and statements 
in said application “touching the title, value and condition of the 
property offered for insurance should be full, just and true expositions 
of the facts and circumstances influencing said hazard.” It subse- 
quently averred “ that said plaintiff represented, warranted and stat- 
ed the cash value of the said dwelling-house was three hundred and 
fifty dollars, which said plaintiff well knew to be false, and the value 
thereof was not more than one hundred and fifty dollars ; that the 
said representations were so made to defraud said defendant ; that 
upon the faith that such representations, warranty and statements 
were true, the defendant issued said policy and was deceived thereby.” 

The jury found a verdict for $200. The policy confined the 
amount payable under it to the actual cash value at the time of the 
fire. 

The court below excluded evidence of verbal statements of insured 
concerning the value of the house, made at the time of the applica- 
tion, on the ground that the notice referred to the written applica- 
tion and answers. We think this was correct, and that the notice 
must be fairly so construed. And we are further of opinion that by ac- 
cepting an answer which only set forth an aggregate valuation of all 
the property, the company indicated that they did not care about 
any separate valuation of the house, and regarded themselves as suffi- 
ciently protected by confining the liability to the cash value at the 
time of the fire. See People vs. Jones, 24 Mich. R., 215 ; Peoria Ins. 
Co. vs. Perkins, 16 Mich. R., 380. 

Objection is also made that the court ruled out testimony offered 
as tending to show that Hannawold burned his own house. It is 
enough to say that no such defense is set up. Such a defense must 
be specially averred, and the burden is on the company to establish 
it. Thurtell vs. Beaumont, 1 Bing., 339 ; Regnier vs. Louisiana State 
Marine and Fire Ins. Co., 12 La., 336 ; McConnell vs. Delaware Ins. 
Co., 18 Ill., 228 ; Mayhew vs. Phoenix Ins. Co., 23 Mich. R., 105. 

A charge refused concerning misrepresentations of value comes 
under the considerations before referred to, and the refusal to give 
a charge denying the right of recovery if the risk was increased at 
any time, was proper, as abstract and not pointing out the matters of 
increase, and as not confining the request to the defenses pleaded, 
which were all properly laid before the jury. 

It is further objected that the court erred in not charging the jury 
that leaving the premises vacant without notice avoided the policy, 
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but on the contrary told them it would not do so unless done in bad 
faith, and with a design of exposing the building to extra hazard. 

The provision frequently found in policies avoiding them for 
vacancy, is not contained in the one before us. There is a provision 
declaring that “if any change should occur affecting the title, condi- 
tion or occupancy of the property, whereby the risk will be increased, 
the same shall immediately be made known to the company, and this 
policy canceled or a corresponding increase of premium paid there- 
for, at the option of the company.” Inthe absence of any condition 
declaring the vacancy of property to be regarded as an increase of 

‘risk, we do not think this provision calculated to inform the insured 

of any such understanding, nor can he, in our opinion, be regarded 
as in fault for not so understanding it. The language is not calcu- 
lated to create such an impression, and should not be strained for 
that purpose. It is addressed to ordinary persons and not to lawe 
yers, and any clause involving the risk of a forfeiture should be made 
clear to the commonest comprehension. 

There is no error in the record, and judgment must be affirmed 
with costs. 

Signed : James V. Camppett, B. F. Graves, Issac Marston, J. M. 
Cootey. 





Shakey vs. Hawkeye Ins. Co. 


SUPREME COURT OF IOWA. 


Octoser Term, 1877. 


Appeal from Webster Circuit Court. 


JACOB SHAKEY 
vs. 


HAWKEYE INS. CO., Appellant. 


A‘note was given for part of the premium, which was not paid at maturity, and 
suit was brought and collection was made on execution. A loss subsequently 
occurred. The policy stipulated that in case a note given in part or whole for 
premium was not paid at maturity the liability of the company should cease, 
but might be revived by its voluntary payment before suit ; that the commence- 
ment of suit should be an absolute cancellation of the policy, and the whole 
premium should be then earned and payable, and the commencement of suit 
should be notice of the fact, and the collection of the note by legal proceedings 
should not revive the liability of the company. 


Held, that instructions that the non-payment of the note at maturity did not of it- 
self terminate the policy unless the company so elected and notified the insured, 
and that the collection of the note without notification did not defeat recovery 
was erroneous. 


Held, that the commencement of suit was sufficient notice, and the collection did 
not waive the forfeiture. The parties were competent to so contract. 


Judgment reversed. 


Action upon a fire insurance policy for the loss of a dwelling-house. 
There was trial by jury, verdict and judgment for plaintiff, and defen- 
dant appeals. 


Puiturrs, Goopg & Pariurrs, for Appellant. 
Duncomsgz, O’Connet & Springer, for Appellee. 


Rorurock, J. 
At the time the insurance was effected, which was on the 22nd day 
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of July, 1872, the plaintiff gave a note for one half of the premium, 
which became due on the first day of November following. The note 
was not paid at maturity. Suit was commenced thereon, and an orig- 
inal notice served on plaintiff herein on the 9th-day of June, 1873. 
Judgment was obtained on the note in September 1873, and collection 
was made upon execution in January 1874. The loss by fire occurred 
in June 1874. 

The policy upon which suit is brought contains stipulations sub- 
stantially as follows : That no insurance shall be binding until the ac- 
tual payment of the premium either in cash or by note ; and when a 
note has been received in whole or in part for the premium, and the 
insured fails to pay the same at maturity, such failure shall immedi- 
ately terminate all liability of the company under the policy. If such 
note be paid after maturity and before suit is brought to collect the 
same, then the policy shall come in force again at date of such pay- 
ment, but there shall be no liability for any loss or damage that 
may occur while the note is overdue and unpaid. If the note is 
not voluntarily paid in sixty days after maturity, it shall bear interest 
at ten per cent, and the commencement of a suit upon such note 
after the expiration of sixty days shall be an absolute cancellation of 
the policy, so far as any liability of the company is concerned, and 
the whole amount of the premium and note shall be then earned, due 
and payable, and the commencement of such suit on the note shall 
be notice to the assured of that fact, and the collection of such note 
by legal proceedings shall not in any case revive or bring into force 
such policy or any liability of the company thereunder. The foregoing 
is a fair statement of the substance of the stipulations of the policy in 
relation to notes given for premiums. 

The petition is in the ordinary form of declaration for loss by fire. 
The answer, as one of the defenses, sets up the foregoing stipulations, 
and the reply avers that plaintiff could not read or write, and never 
saw the printed conditions, and is not bound thereby. Without de- 
termining the materiality of the allegations of the reply, it is suffi- 
cient to say that there is no evidence tending to sustain them. The 
court instructed the jury on this branch of the case as follows : “The 
fact that the premium note remained unpaid in violation of the con- 
dition of the policy would not of itself vitiate or terminate the life of 
the policy. The defendant might for that reason have elected to 
terminate the policy, and have given the plaintiff notice of such 
election, but if it did not do so, but collected the note without hav- 
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ing so elected and notified the plaintiff, it cannot now defeat a re- 
covery upon that defense.” 

In our opinion this instruction was erroneous. It directly ignores 
the contract of the parties. By the very terms of the policy itself, 
it was canceled upon failure to pay in sixty days, and the commence- 
ment of the suit for the collection of the premium note. Plaintiff 
was entitled to no further notice of cancellation, and his agreement 
was that the whole premium should be held to be earned by the de- 
fendant if the note be not paid in. sixty days after its maturity. There 
is nothing in the pleadings or evidence showing why this contract is 
not valid. The defendant relies upon the payment of premiums as 
the means to pay losses and enable it to do business, and we know 
of no reason why the contract is invalid. 

These premiums are usually small in amount. In the present case 
it was $12.50, and the cost of collection by suit in many instances 
equals the amount collected. We believe it to be competent for the 
parties to contract that in case legal proceedings must be resorted to 
for collection, that the whole amount shall be considered as earned 
and the policy canceled. The collection of the premium note did 
not waive the forfeiture, for by the very terms of the policy it is pro- 
vided that this shall not be a waiver. See Schultz vs. Hawkeye Ins. 
Co., Term 1875. 

As the foregoing views are decisive of the merits of the case, it is 
unnecessary to examine the other errors assigned. 

Reversed. 
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SUPREME COURT OF PENNSYLVANIA. 


Appeal from Luzerne County Common Pleas. 


FLAHERTY 
vs. 


GERMANIA INS. CO.* 


A*part of the incumbrance had not been stated in the application, which was a 
warranty. Additional insurance had been procured without the consent required 
in the policy, and no arbitration had been proposed or offered as reguired by 
the policy before bringing suit. The loss was payable to L. B. A. as interest 
may appear. 


Held, that’it was not 9 mortgage insurance, but directly upon the interest of the 
owner. 


Held, that the arbitration clause was a barrier to recovery. 
Judgment affirmed. 


Action of debt on a policy of insurance by plaintiff to use of a 
building association. 

It appears that Flaherty, owning a small house, borrowed $1,400 
from the building association before the insurance was effected, and 
gave a mortgage to secure this sum. 

In March, 1872, Flaherty made application for an insurance of 
$1,000. The statements in this application were in terms made a 
special warranty, and by the policy made part of the contract, and 
it was stipulated that if any of them were false the policy should be 
void. In answer to the question of incumbrance in the application, 
he said, ‘‘ Luzerne Building Association $1,400.” 

At that time there were several judgments against Flaherty. 


* Decided March 22, 1875. 
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There was a clause in the policy that no additional insurance should 
be effected upon the property without the consent of Germania In- 
. surance Company. After the loss it appeared that in 1872 an addi- 
tional insurance had been effected without the consent of defendants. 

The policy also contained the arbitration clause in case of dispute. 
There was no reference under this clause before suit brought. 

The legal title to the property was in plaintiff. In the policy was 
written : “ Loss, if any, payable to the Luzerne Building Association, 
as interest may appear.” 

The building was destroyed by fire in July, 1872, the plaintiff 
owing the association $1,100 at that time. 

Verdict and judgment for defendant. 


Per Curtmm.—This is not a mortgage policy to secure the mortga- 
gee’s interest in his mortgage, but it is directly upon the interest and 
estate of the owner of the property. 

The arbitration clause was a barrier to recovery at law, without 
proving a demand for an arbitration by the insured and a refusal or 
neglect, or an express waiver. 

Judgment affirmed. 
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SUPREME COURT OF MICHIGAN. 


Oocroper Term, 1877. 


HARTFORD FIRE INS. CO. 
vs. 


JOHN DAVENPORT anp IRA DAVENPORT, 


EXEcutor, ETO. 


The policy provided that it should be void if the property should remain unoccu- 
pied for more than fifteen days. 

Held, that the condition was not waived by the agent’s consent prior to the issue 
of the policy that it might remain unoccupied. A written policy {cannot be 
varied by a previous parol promise. 

Where the loss was payable to the mortgagees as their interest may appear, and{it 
appeared that such mortgagees had but a partial and not a controlling interest 
in the loss ; 


Held, that there could not be a splitting up of causes of action on a single policy. 
The control of the policy, and consequently the right of action, belonged to,the 
original insured, not to the mortgagees. 


Judgment reversed. 


Per Curr. 


The defendant in error brought suit upon a policy of insurance is- 
sued to one Headley, and on the face of it appearing to be for differ- 
ent sums on five distinct buildings and upon furniture and other 
personal property also, the aggregate sums insured amounting to 
$2,500. 

The policy contained the following clause: ‘‘ Payable in event of 
loss to the property on said farm premises to the executors of the es- 
tate of Ira Davenport as mortgagees, as their interest may appear. 
The mortgage was for $2,000 on real estate. There was a condition 
which declared that ‘‘ if the premises hereby insured shall become va 
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cated by the removal of the owner or occupant, and so remain for a 
period of more than fifteen days, without notice to the company and 
consent indorsed hereon,” it should become void. 

The premises were burned during such a vacancy, but evidence was 
received and acted on that before the issuing of the policy the insured 
had stated to the agent that he expected during the currency of the 
policy to leave his house vacant during a year or more, and was in- 
formed it would make no difference. 

This is one of the errors assigned, and it is claimed in support of 
the ruling below that the company is estopped from relying on this 
forfeiture. 

We do not think the case is within any such principle. This court 
has held in several cases that there may be waivers or estoppels which 
do away with the written conditions of a policy by reason of the coa- 
duct of the insurers inconsistent with reliance upon them. Peoria 
M. and F. Ins. Co. vs. Hall, 12 Mich. R., 203 ; Westchester Ins. Co. 
vs. Earle, 33 Mich. R., 144 ; North American Fire Ins. Co. vs. Throop, 
22 Mich. R., 47 ; Aurora F.and M. Ins. Co. vs. Kranich, 35 Mich. R. 

These cases, so far as they apply at all, related to a knowledge by 
the company of existing facts at the time of their action, when such 
action would not be consistent with any idea that they were to be dis- 
charged from liability by reason thereof. 

But in this case the vacancy concerning which the parties conversed, 
if there was any such conversation, was one contemplated in the fu- 
ture, and the stipulation or understanding, if it amounted to any- 
thing, was an executory contract, intended to form a part of the con- 
tract of insurance. This being so, the doctrine cannot be admitted 
that any part of the contemplated contract can rest in parol. The 
policy was the conclusion of the bargain, and its acceptance would ex- 
clude any parol promises inconsistent with it. There is no resem- 
blance between a parol variance of a written contract and a waiver of 
& condition after it has become binding on the parties. 

It may also be suggested, although perhaps not very important, that . 
the declaration sets out the contract as written, and relies on it, and 
is not consistent with a claim to strike out a material condition. 

We are also of opinion that the plaintiffs below showed no right to 
sue upon the contract. The parties to this policy were Headley and 
the company. Van Buren vs. St. Josephs Co. Mutual Insurance 
Company, 29 Mich. R., 404 ; Clay Fire and Marine Ins. Co. vs. Huron 
Salt and Lumber Manf. Co., 31 Mich., 345. The policy was to inure to 
his interest and not that of the mortgagees, and any money paid to 
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them would inure to his benefit. They hold no assignment of the 
policy, and sue as original parties. 

No one can dispute the right of parties to a contract to make 
money payable to a third person if they see fit. It is not important 
in this case to inquire whether, if the policy before us gave the mort- 
gagees an exclusive right to the whole insurance money, they might 
sue for it. In the present case the policy does not purport to do 
any such thing. It covers property not included in the mortgage, 
and only provides for payment to them of the insurance money, due 
upon the property with which they were concerned. Upon the trial 
it appeared that other property was burned, and the court excluded 
them from recovering beyond their own share, and Headley lost his 
share ofthe money entirely. 

Now there can be no splitting up of causes of action on a single 
policy. The party insured retained, by the terms of the policy itself, 
interests beyond the control of the mortgagees. Their interests were 
several and not joint. Under such circumstances it cannot be held 
that the mortgagees have any control of the policy which would au- 
thorize them to sue upon it. No doubt the company would be pro- 
tected in paying them their share as equitable appointees, but they 
cannot be treated as trustees for Headley’s benefit. He and not they 
must be held the legal owner of the policy, which stands in his name, 
and was made for his benefit. No case has been cited, and we cannot 
conceive that any will be found which would justify us in holding the 
mortgagees, having only a partial interest under an appointment in 
& policy authorized to assume its legal ownership. Who ever sues 
must be able to enforce the whole policy. 

As this will probably dispose of the case, we need not consider the 
other points. 

Judgment must be reversed with costs, and a new trial granted. 

Signed: J. V. Camppett, B. F. Graves, T. M. Cooxey. 
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SUPREME COURT OF ILLINOIS. 


June Term, 1877. 


PHGNIX MUTUAL LIFE INS. CO. 
vs. 


HENRY 8S. BAKER. 


A part-note policy for the benefit of the wife and children of the insured, provided 
that after three annual premiums, if surrendered while in force, a paid-up pol- 
icy would be issued for the whole amount of premiums paid, deducting indebt- 
edness, without further charge than the interest in advance on the amount of 
indebtednees. After considerable correspondence relating to a paid-up policy, 
the insured, on the theory that there wasa surrender or its equivalent, and that 
the company had violated its contract in not issuing a paid-up policy, rescinded 
the contract and brought suit for the recovery of all money paid under it. 

Held, that the principal consideration for which the premiums were paid was for 
insurance during the period the policy was in force. A paid-up policy was a 

‘ minor incident ; there was therefore a part performance of the contract, and an 
action was not maintainable for moneys had and received. 

Held, that if there had been a breach of contract the damages recoverable would 
be the value of the paid-up policy ; the measure of damages would not be the 
amount of premiums paid. 

Held, that where the whole amount of the paid-up policy payable at death, which 
the insured could claim, was not greater than $299, a verdict for $389 was ex- 
cessive and unwarranted. 


Judgment reversed. 


SHELpon, J. 
On October 7, 1870, the appellant assured the life of appellee in the 
sum of $2,500, for the benefit of his wife and children. The contract, 
as purported by the policy, is between appellant and the wife and 
children of appellee. The policy was continued in force for five years 
by the payments of premiums in notes and cash, the notes still re- 
maining unpaid. The policy contained the following provision : 
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And the said company do further promise and agree that if after 
having received not less than three (3) annual premiums this policy 
shall be surrendered while in force, a new policy will be issued for the 
whole amount of even dollars of premiums received by the said com- 
pany (subject to any indebtedness on account of premiums) without 
subjecting the assured to any subsequent charge, except the interest 
annually in advance on all indebtedness on this policy. 

On October 5, 1874, appellee wrote a letter to Henry H. Koon, the 
agent of appellant at Chicago, in which he said : 


It looks to me at least less trouble to have a paid-up policy ; there- 
fore, what will you cancel my present policy for and give me one for 
the same amount all paid up ; or if I should add a policy for $2,500 
more insurance, what would that be, paid up? Or, again, for what 
amount will you issue me a policy paid up, and cancel the one I now 
hold? If, however, I should not effect either of the above arrange- 
ments I would still desire to surrender my present policy and take a 
new one under the conditions therein provided. I understand those 
conditions, and they mean nothing more than whatis expressed. Let 
me hear from you and oblige yours truly, Henry S. Baker. 


Appellee testified this was the only offer he ever made to surrender 
the policy. He also testified that a short time after he saw said Koon 
and asked him if he had received the letter, that Koon said he had, 
and would attend to the matter, that he was coming to Alton soon and 
would attend to it for appellee, and that this was the last that he heard 
or knew of the matter until in 1875 he got a card from the office of 
the company at Chicago from Allen G. Fowler, superintendent of 
agencies, notifying him that the premium on the policy of $76.09 
cash would be due on the 7th day of October, 1875, at that office. On 
October 7, 1874, appellee paid the premium continuing the policy in 
force until October 7, 1875. Appellee testified that he replied to this 
card, and on the 6th of October, 1875, wrote again to Koon. This 
letter to Koon, after referring to appellee’s former letter to him of Octo- 
ber 4, 1874, and saying that his request had not been complied with, 
or any attention paid to it, demands that the policy should be can- 
celed and that the company should remit to him all premiums there- 
tofore paid, with interest thereon, and return or cancel the notes which 
he had given. 

Whereto Mr. Fowler replied as follows : 
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(Allen G. Fowler, sup’t agencies.) Cutcaco, Oct. 25, 1875. 
Henry S. Baker Esq. Dear Sir: Referring to your letter dated 
Oct. 4th, and mailed Oct. 23rd, I would state that the contract to 
which you allude requires the surrender of the policy while in force, 
to secure a“ paid-up.” I regret that Mr. Koon has failed to reply to 
your letters, and will, if you wish, forward your policy for such change 
as the contract provides for. Yours truly, <A. G. Fowzmr. 


Appellee explains as to this last letter to Koon’s being dated Oct. 4, 
1875, and mailed on the 23rd of Oct., that it was not ante-dated, but 
laid on the table and forgotten. It was in evidence by Koon that there 
was a year from 1874 and 1875, when he was not employed by the 
company. 

In answer to the last letter from Fowler, appellee wrote : 


Auton, Oct. 30, 1875. 
Allen J. Fowler, Phoenix Life Ins. Co., Chicago. Dear Sir: I most 
certainly offered to surrender up my present policy while in force, 
but your company would not accept it. To avoid trouble, however, 
please let me know what a paid-up policy will amount to, or you can 
send me one, and if not satisfactory I can return it. Yours truly, 
Henry 8. Baker. 


Mr. Fowler replied : 


(Allen G. Fowler, sup’t agencies.) Cutcaao, Nov. 1, 1875. 
Henry 8S. Baker Esq. Dear Sir: It will be necessary, in order to 
secure a paid-up policy on 4,783, to return the same to the company 
at Hartford, or through me ; also to execute and return with it the 
enclosed receipt. You cannot choose which you will do after the pol- 
icy is issued, but must decide promptly, as by strict interpretation all 
your rights under the policy ceased Oct. 7th. Yours truly, 
A. G. Fowzer. 


This closed the communication between the parties, and without any- 
thing more, appellee, on March 6, 1876, commenced this suit 
against the company to recover the amount of cash premiums paid, 
and recovered a verdict and judgment for $388.97. Defendant ap- 
pealed from the judgment. 

The declaration contains but one count, the count for money had 
and received. 

The theory of the suit is that there was here a surrender of the pol- 
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icy, or, what was its equivalent, that the insurance company violated its 
contract in not thereupon issuing a “ paid-up ” policy ; that any viola- 
tion of the terms of a special contract will authorize the other party to 
rescind it. That appellee has accordingly rightfully rescinded the 
contract and is entitled to recover back all money paid under the re- 
scinded contract. The mistake of the appellee is in regarding the 
premiums as having been paid for a paid-up policy, and that the en- 
tire consideration for the premiums was the issuing of a paid-up 
policy. 

Were this so, and the consideration had entirely failed, then the ac- 
tion for money had and received would well lie to recover money paid 
for a consideration which had failed. But the consideration for the 
premiums paid here was the carrying of the life policy of appellee for 
five years. If at any time during the five years appellee had died, the 
company would have had to pay to his wife and children twenty-five 
hundred dollars. It was for this risk which the company carried for 
five years that the premiums were paid. The privilege of surrender of 
the original policy and receiving a paid-up policy for the amount of 
premiums paid might be a desirable one for the assured to possess, 
but it was a minor incident of the contract, and insignificant as re- 
spects consideration, probably forming no appreciable element in fixing 
the amount of the premiums which were paid. The evidence justifies 
the remark, as there is the uncontradicted testimony of a witness 
familiar with the business of life insurance, and the life tables on which 
it is based, showing the cost of conveying the life policy, that it was 
worth as much as all the money paid to carry the life policy of ap- 
pellant for the five years. 

The risk here has been carried for five years, the consideration for 
the premiums paid, received and enjoyed. It is past recall or restora- 
tion ; the parties cannot be put in the same situation they were in when 
the contract wis made, and it is no such case when a contract can be 
rescinded by one party for the default of the other. Hunt vs. Silk, 
5 East, 448 ; 2 Chit. Cont., 1092-3. The count for money had and re- 
ceived is not maintainable if a contract had been in part performed 
and the plaintiff has derived some benefit, and by recovering a ver- 
dict the parties cannot be placed in the exact situation in which they 
originally were when the contract was entered into. 1 Chit. Pl, 387. 
There is a special contract here, and the alleged breach of it is the 
gravamen of the action. In the case of Russell vs. Gillmore, 54 ILL, 
148, this court said, “It was never allowed to a plaintiff to recover in 
such action (for money had and received) in a case where there was & 
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special contract the breach of which was the gravamen of the action.” 
There was no warrant for the amount of damages found by the 
ury. 

The agreement of the company was that after performance of the 
condition precedent it would issue a paid-up policy for the whole 
amount of even dollars of premiums received, subject to all indebtedness 
on the original policy. If the conditions precedent were performed, 
then the company broke its contract in not issuing the paid-up policy, 
and the damages recoverable for the breach of the contract would be 
the damage in not having such a paid-up policy—that, is the value 
of such a policy. It by no means follows that its value would be the 
whole amount of the premiums which had been paid to the company. 
They would be in no way a measure of the damages. The annual 
payments under the original policy as therein provided were $99. 
They were made for the most part partly in cash and partly by note. 
Thus the five payments in cash amounted to $309.43. 

There are four outstanding notes against appellant of $49 each. 
Without stopping to consider what would be the precise sum for 
which the paid-up policy should issue if the plaintiff were entitled to 
one, allowing that it should be for the largest sum that can be claimed, 
the whole amount of the five annual payments of $99 each, it would 
then be for $495, the aggregate amount not payable until the death of 
the assured, and to be subject by the terms of the provision in the 
policy to the deduction of the indebtedness on the four notes of 
$191, leaving the sum then to be received only $299 ; and yet the 
verdict is for $388.97, making the present value, in a sum payable pres- 
ently, of $299, payable at the death of assured to be $388.97. The _ 
amount of the damages is entirely unwarranted, and palpably calcu- 
lated on an erroneous basis. 

Upon the assumption, then, that even had appellee performed the 
condition precedent of making a surrender of his policy, we find that 
this form of action for money had and received is not maintainable, 
and that the damages are manifestly excessive. The assessment of 
damages was in accordance with the instructions of the court below, 
that they should be to the amounts of premiums paid and interest 
thereon. 

The instruction was erroneous. 

We need, for the purpose of the present decision, to express no 
opinion as to whether there was here a surrender of the policy. The 
judgment is reversed and the cause remanded. 

Judgment reversed. 
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UNITED STATES SUPREME COURT. 


Octoser Term, 1877. 


Error to U. S. Circuit Court, Southern District of New York. 


IMPERIAL FIRE INS. CO., Plaintif’ in Error, 
vs. 


WILLIAM G. FARGO, as Presipenr oF THE 
AmericaAN Mercuants’; Unton Express Company. 


The policy provided that no loss should be paid in case of collision, except fire 
ensue, and then only for damage by fire. And no loss should be paid arising 
from petroleum or other explosive oils. Also that petroleum, etc. should not 
be stored, used, kept or allowed on the premises without consent, except for 
lamps to be drawn and filled in daylight, or the policy should be void. Also 
that the company should not be liable for damage by explosion unless fire ensue, 
and then only for loss by fire. The policy covered the goods of an express 
company, while in the course of transportation. The train conveying the goods 
collided with an oil train, and the petroleum taking fire consumed the car and 
its contents. 

Held, that the meaning of the language was that in case of collision the damages 
should be restricted to those done by fire only, except where the fire ensuing 
the collision arose from petroleum or other explosive oils ; in such case the 
company should not be liable. 


Held, that the loss was not covered by the policy. 
Judgment reversed. 


Srrona, J. 


This was an action upon two policies of insurance against fire, is- 
sued by the defendants to the plaintffs below, an express company, 
and covering goods, wares and merchandise in their care for trans- 
portation, while on board cars, or other conveyances, including water 
and stage routes of the company designated on a map specified. The 
policies, though differing in the sums insured, were alike in all other 
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particulars. To the action two defenses were set up, both founded 
upon certain provisions of the policies. The material parts out of 
which the first of these defenses is thought to arise are the following : 

“It is a further condition of this insurance that no loss is to be 
paid in case of collision, except fire ensue, and then only for the loss 
and damage by fire. And that no loss is to be paid arising from pe- 
troleum or other explosive oils.” 

‘Petroleum, rock, earth, coal, kerosene, or carbon oils of any de- 
scription, whether crude or refined ; benzine, benzole, naphtha, cam- 
phene, spirit gas, burning fluid, turpentine, phosgene, or any other 
inflammable liquid are not to be stored, used, kept, or allowed on the 
above premises, temporarily or permanently, for sale or otherwise, 
unless with written permission indorsed on this policy, excepting the 
use of refined coal, kerosene, or other carbon oil for lights if the same 
is drawn and the lamps filled by daylight, otherwise this policy ehall 
be null and void.” ° 

“Tf any property covered by this insurance be damaged by light- 
ning or the bursting of a boiler, or by explosion from any cause, this 
company shall not be liable therefor unless fire ensues, and then for 
the loss by fire only, which shall be determined by the value of the 
damaged property after the casualty by explosion or lightning.” 

It is claimed that by force of these provisions the loss which oc- 
curred was excepted from the risk undertaken by the insurers, or, in 
other words, that the loss was not covered by the policies. This is 
one of the defenses set up against any recovery by the plaintiffs. 

The other defense is that the suit was not brought within the term 
of twelve months next after the loss or damage occurred, and was, 
therefore, barred by an express stipulation contained in the policies. 
Both these defenses were overruled in the Circuit Court, and the 
jury was instructed to return a verdict for the plaintiffs. It is obvious 
that if either of the defenses was maintainable—if the loss was not 
covered by the policies, or if suit was barred by any stipulation con- 
tained in them—the instruction given to the jury was erroneous. 
And, as we think the loss was excepted from the risk assumed by the 
insurance company, it will be unnecessary to consider whether the ac- 
tion was brought too late. 

There is no controversy about the facts. They were agreed upon 
and admitted at the trial. During the years 1870 and 1871 the New 
York Central and Hudson River Railroad was one of the routes of the 
plaintiff denoted on the map referred to in the policies of insurance. 

On February 6, 1871, an oil freight-train of said railroad was on its 
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way from the city of Albany to the city of New York, on the westerly 
track of the railroad. The train was composed mainly of oil-cars, so 
called, the same being trucks or platforms, having upon them, respec- 
tively, two large wooden tanks, with iron hoops ; one of the tanks at 
each end of the trucks or platforms, and each tank containing several 
thousand gallons of petroleum. 

By the breaking of an axle, one of the oil-cars was thrown from or 
left the westerly track, and so left and situated that it stood across the 
easterly track of the railroad upon the bridge next south of the tun- 
nel at New Hamburg. 

While the oil-car was so situated, an express passenger-train of the 
railroad company, composed of locomotive and tender, baggage-car, 
express freight-car, five sleeping-cars, and one ordinary passenger-car, 
connected in the order stated, was on its way from the city of New 
York to the city of Albany, upon the easterly track of the railroad. 
In the express freight-car was a large quantity of merchandise in the 

‘possession of the plaintiffs, and in the course of transportation by 
them. 

The express passenger train was proceeding at a high rate of speed, 
and while so proceeding, at or about the hour of ten o’clock in the 
evening of said sixth day of February, 1871, struck one of the oil- 
tanks upon the oil-car standing across the easterly track of the rail- 
road upon the bridge, as before mentioned. 

Immediately upon the collision the petroleum in said tank so struck 
was in some way ignited and burst into flames, which surrounded and 
enveloped the locomotive and tender, baggage-car, express freight- 
car, and first, second, and third sleeping-cars of the express passen- 
ger-train, and consumed the bridge, the baggage-car and its contents, 
the express freight-car and most of its contents, and the first, second, 
and third sleeping-cars, with many of the passengers therein. 

There was no petroleum or other explosive oil in or upon either of 
said trains in the possession or under the control of the plaintiffs. 

In view of the facts thus stated, that the destruction of the express- 
car and its contents arose from the burning petroleum or was caused 
by it, is an inevitable inference. And it makes no difference to this 
case how the petroleum was ignited, whether by burning coals from 
the locomotive or by heat generated in the collision. 

The policies insured only against fire, and the excepting clause we 
have quoted was plainly intended to exclude from the risk taken cer- 
tain possible fires. It stated, as a condition of the insurance, that no 
loss should be paid in case of collision, except fire ensued, and then 
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only for the loss and damage by fire, and that no loss should be paid 
arising from petroleum or other explosive oils. This plainly implies 
that in contemplation of the parties a loss by fire might arise or be 
caused by petroleum. That would be impossible, unless the petro- 
leum were ignited in some way. It must have been understood that 
burning petroleum, distinguished from the match, coals, or collision 
that ignited it, might originate a fire, and that a loss might arise from it. 
Such a loss, therefore, must have been the one intended to be excepted 
_as truly as the excepting a loss from gunpowder would mean from 
ignited gunpowder, not merely from the loss caused by the match which 
ignited it. Keeping in mind the general intent of the contract, which was 
insurance against fire, we may perhaps arrive at the understanding of 
the parties by following the succession of provisions the policy contains. 
After having acknowledged the receipt of the premium for insurance 
of the property against fire generally, the thought seemed to have oc- 
curred that railroad collisions might take place, causing damage and 
resulting in fire. The policy, therefore, stipulated that in such cases 
only the damage caused by fire, as distinguished from that caused 
by the collision, should be covered by the policies. Then it seems to 
have been considered that collisions might result in setting fire to pe- 
troleum, a known dangerous substance, which when ignited produces 
uncontrollable fires ; and therefore it was stipulated that no loss aris- 
ing from petroleum should be paid for, even though its ignition should 
ensue as a consequence of collision. Looking at the position in the 
contract of these excepting provisions being in juxtaposition, as they 
are, and in one policy parts of the same sentence, it is evident that 
such must have been the process of thought of the parties. The 
meaning of the language used by the insurers then, is this: We will 
insure you against fire, and if fire ensues from a collision we will pay 
the damage caused by the fire, though not that caused by the colli- 
sion ; but if a fire ensuing a collision arises from petroleum or other 
explosive oils, we do not undertake to pay the loss. All other losses 
caused by fire resulting from collision we will pay. Such, we think, 
is the most natural construction of the excepting clause. 

The circuit judge was of the opinion that what the parties con- 
templated was exemption from liability for loss occasioned by explo- 
sion. This he inferred from the expression, “no loss is to be paid 
arising from petroleum or other explosive oils” (severing it from the 
sentence of which itis really a part.) Hence, he concluded that the 
parties treated petroleum as an explosive substance, and that when, 
as generally in case of fire, if an explosion occur which is caused by 
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the fire, the insurers might be liable for the whole damage caused by 
the explosion, in this case they were exempted by the exception from 
all loss except that immediately communicated by fire. To us this 
appears to be a strained and unnatural construction, and it is decisive 
against it that the parties have clearly and expressly stipulated for 
the case of loss by explosion in another part of the policy. It isa 
fair and necessary inference from this that the parties had in mind, 
when they inserted the clause, other causes of loss and other limita- 
tions of liability. 

The defendants in error have argued that the exempting clause 
may be fairly construed so as to read, “no loss is to be paid arising 
from petroleum or other explosive oils carried by the parties insured,” 
or “carried upon the same the train of cars or other conveyance used 
dy the parties insured.” But such a construciion would be making a 
contract, instead of interpreting one already made. Another section 
of the policies contains a condition that petroleum, rock, earth, coal, 
kerosene, or carbon oils of any description, whether crude or refined, 
benzine, benzole, naphtha, camphene, spirit gas, burning fluid, turpen- 
tiee phosgene, or any other inflammable liquid, shall not be stored, 
used, kept or allowed on the premises insured, (that is, in the cars or 
conveyances employed,) either permanently or temporarily, for sale 
or otherwise. The petroleum referred to in the excepting clause must 
therefore have been some other than such as might be carried by 
the assured, or on the conveyances used by them. Collisions of ex- 
press trains with petroleum oil trains, and consequent frightful de- 
struction of property as well as life by fire, had occurred before these 
policies were issued, and manifestly the contracting parties intended to 
take out of the risk assured the damages which might result from 
such a possible catastrophe. 

We are, therefore, led to the conclusion that the loss sustained by 
the plaintiff was not covered by the policies, and that the Circuit Court 
erred in charging the jury to return a verdict against the defendants. ' 

The judgment is reversed and the record is remitted. 





